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i This Stipulation of Class Action Settlement (hereinafter “Settlement Agreement”)
is made and entered into by and between Plaintiff DANIEL, FLANNERY (“Plaintiff”),
individually anﬁf on behalf of other members of the general public simifarly situated,
and Defendatits MCCORMICK & SCHMICK'S SEAFOOD RESTAURANTS, ING,,
5ﬁMCCIO.RMI~CK & SCHMICK RESTAURANT CORP., and LANDRY’S, INC.,
erroneously sued as LANDRY’S RESTAURANTS, INC. (collectively, “Defendants™),
subjégt to the tetms and conditions herein and final approval by the above-entitled Court.

Plaitiff and Defendarits are collectively referred to herein as the “Parties.”

PROCEDURAL HISTORY AND BACKGROUND FACTS
“ 1L Ori July 10, 2012, Plaintiff filed the above-entitled class action complaint-on:

Ibehalf of himself and. all other members of the general public gimilarly situated against
Defendants (the “Action™) alleging false advertising and unfair business practices in
violation of California Business and Professions. Code §§ 17500 et seq, and §§ 17200 et
seq., as well as violations of the Consumers Legal Remedies Act, codified at California
Civil Code §§ 1750 et seq. Plaintiff also alleged that Defendants’ actions constitute

| frand; intetitional misrepresentation, and negligent misrepresentation. ‘

L2 Plaintiff alleged that *“Kobe” besf is only available from Japan, and that the
| term “Kobe” signifies that beef comes from the “Wagyw” bloodline of catile which are
isolated in the Kobe region of Japan and that the beef comes from ecattle slaughtered
within the Kobe region of Japan. Plaintiff further alleged that the United States
Depaitmeént of Agr-icﬁlitmte has banned importation of beef .and eattle from Japan sines
appr,cjkimately- May 2010. Plaintiff further alleged that the menu items at Defendants’
MeCormick & Schmick’s restaurants that purport to contain “Kobe’ beef do ot actually
| contain “Kobe” beef, Plaintiff further alleged that Defendants’ in store and online menu
|items have misled consumers into believing that their meru items which purport to
contain “Kobe” beef offered at McCormick & Schmick’s restaurants do in fact cofitain

“Kobe” beef,
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) 3. Defendants denied and continue to deny all of PlaintifPs allegations, and

: .ﬁmhér deriy that the Action is appropriate for class treatment for any purpose other than

this s‘iettlemenjc; Defendants contend that they have complied at all titnes with the
California Business & Professions Code and Consumier Legal Remedies Act sections at

iss.‘ue‘;aﬂéi further contend that, if this: case were to be litigated, ¢class eertification would be:

| inapproptiate beeause individual issues predominate and no class ean be ascertaingd.

Defendants have conchided; however, that further litigation of the Actien woild be
p‘r,c'm‘éctad atid. expensive. atid, ‘therefore, acknowledge that. ceitification of a. seftlement
claiss is appropriate.

: 4. By entering into this Seftlement Agreement, including without limitation.

st:ipulating to Court approval of it and a class settlement, Defendants do ot admit and

| shall i_ﬁotbe deemed to havé admitted any violation of or right to remedies or relief under
| the (jélifomia Unfair Competition Law (Cal. Bus. and Prof. Code §§ 17200 ez seq.),
| California Legal Remedies Act (Cal. Civil Code §§ 1750 et seq.), or any of Plaintiff’s

stbiet. causes of action. Nothing in this Settlement Agreement shall be construed as an
admission by Defendarits of any fact, issue of law or violatien of law, nor shall
Defendants’ compliance with the terms of this Settlement Agreement coristitute of be
co_nstjme"d as an adimission of any fact, issue of law or violation of law, This Settlement

Agreerment is a settlement document and shall, pursuant to- California Evidence Code

| Sections- 1152 and 1154, be inadmissible in evidence in any procgeding. The precedirig

s_,c-:nteﬁce shall not apply to an aétion or procéeding to approve, inferpret or enforce this |
'S:ettle’_ment.A:'g'ree-mem.

5, On January 14, 2013, the Parties participated in a full-day of private
mediation before Hon, Edward Infante (Ret.) of JAMS. Putsuant to a thediator’s

propoéai submitted by Judge Infante, the Parties agreed upon the proposed settlement

.deseribed herein,

=6, Plaintiff and his counsel have diligently pursued an investigation of}

Plaintiff’s and the putative class members’ claims against Defendants and have conducted

3
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a thozough investigation into the facts of the Action, including a review and verification
of stanstxcal data and other facts and infoimation provided by Defendants. Class Counsel

also- represent they have investigated the applicable law as applied to the facts:

’ dlSCOVered regarding the alleged claims of Plaintiff and potential defenses thereto, and

the d;amages clained by Plaintiff, Based oti their own independént investigation and
evalu‘ati:on, Plaintiff and Class Counsel are of the opinion that the seftlement -with
Defenidants for'the consideration and on the terms set forth in this. Settlerent Agreement is
fait, reasonable and adequate, and is ir the best interest of the class in light of all knows
facts and circumstances, including the risks and delay associated with continued

l'itigation. the risks associated with a motion for class certification, the defenses

aqsex’ted by Defendants and numerous potential appellate issues.

6. Plaintiff had the benefit of expsrienced ecounsel in evaluating the

| reasonableness of this Settlement, had sufficient time and opportunity to conduct

discoﬁrery into the merits of the claims and allegations, -and relies on nothirg other than
his oWn judgmient and that of his counsel (and not.any feprésefitation by Deferidants) in
reac‘h%ng,.th,e cenchision that the Settlement set forth herein is fair, reasonable, adequate
and.in the best.interests of the Class Members.

‘, 7. Defendants also consider it desirable to resolve the Actioh on the tetms
stated_there‘in in-order to aveid-farther expense, ineonvenience and inteiference with engoing
business operations, and o dispose of this litigation, and thus have determined that
sett'le'f{nent of the.Action on the terms set forth herein is in their best intérests,

_; 8. It is the desite of thé Patties to fully, firially and fofever seitle, compromise
and-diseharge all disputes and causes of action raised in the Action.

‘}ZN"O"W, THEREFORE, in. consideration of the mutual promises contained herein,
ahd ':cher good and valuable consideration, the sufficiency of which is hereby

acknowledged, it is hereby stipulated .and agreed, by and between the Parties, by and

through their respective undersigned counsel, that the Action shall be fully, fitially and

| forever resolved, dischatged, settled ard compromised, subject to Coutt approval, in the

4
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maﬂm;er and upon the terms and conditions hereafter set forth:
PRELIMINARY TERMS AND DEFINITIONS

9. “Class Counsel” is Bdwin Aiwazian, Arby Aiwazian, Jill I. Patker and

| Maria F. Nickerson of Lawyets for Justice, PC, and Kevin Shenkman and Mary Ruth’

Hughes of Shenkman.& Hughes,
10.  Subjeet to Couit approval, the Parties have. agreed to the appoiniment of

Kurtzman Catson Consultants to perfortit the duties of the “Settlement Administrator.”

11, “Subjest Food Product” shall fean any meénb item at Defendants’
restaurants desctibed .as containing “Kobe” beef ihdludin’g,_ ‘without Himitatien; “Kobe
Beef Sliders” or “Kiobe Burger.”

12.  “Class Period” shall iean July 10, 2008 to July 15, 2012.

13.  “Class Members” shall medn all California based consumeis who were
expos;,ed‘ to Defendants’ online and/or in store menus, and who purchased a Subject Food

Product (or any menu item that was advertised fo' contain “Kighe” beef on Defendants’

otiline and/or in store menus) at or ffom a Defendants’ restaurant located in the State of

Caltfornia at any time during the Class Period.
14, “Comp Peried” shall mean & date no later than fourteen (14) calendar
days dfter the date the Courtenters the order granting preliminary approval of the

.p'rOpé‘se’d Settlement herein to the one hundredth and twentieth (120) day thereafier.

| Counsel for Defendants agrees to notify Class Counsel, in writing, of the start date of the

C'omf)' Period prior to-said start date,

15, “M&S” shall mean Defendant MCCORMICK & SCHMICK
RESTAURANT CORP., which owns and operates 12.restaurants in, California,

116, “Opt-Out Deadline” shall mean forty-five (45) calender days after the date
Defendants commence givitig notice to the Settlement Class pursvant o paragiaph 42,
below.

“17. “Seltlement” shall refer to the settlement between Defendants and Plaintiff as

mernorialized in this Settlemert Agreement,

§
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CLASS CERTIFICATION FOR SETTLEMENT PURPOSES
: 18; Pursuant to California Rules of Court, Rule 3.769; for settlement

pulposcs only, the Partties agtee that there shall be a certified “Settlethent Class,”
defined as follows:
“All California based consumers who were exposed.to Defendants” online
and/et in store menus, and who purchased a Subject Food Product (or aty
menu ftemn that was advertised to contain “Kobe™ beef on Defendarits’
online and/or in store ritenus) at or from a Defendants® restaurant located in
the State of California at any time during the Class Period.”

- 19.  The Parties-agree that the class desctibed herein may be certified and that any
motion for preliminary apptoval seeking, inter alia, cettification of a class is for purpeses of
the Settlement only. Iffor any reason the Settlement is not approved, the:certification will
have ‘no foree or effect and will be immediately revoked. The Parties further agres theit

certification for purposes of the- Settlement is in no way an-admission that ¢cléss certification

is proper under the more stringent standard applied for litigation and that evidence of this

limited stipulation for settlement purposes only will not be admissible in.this or any other

proceeding,

i 20,  The Secttlement s contingent upon the final approval and certification by the.
Court of the ‘Settlement Class for settlement purposes only. Defendants do not waive, and
-gxpr'_qssiy reserve,. their rights to challenge the propriety of class certification for any
purpese should the Court not approve this Settleniént Agreement and certify the
S e'iﬂément Class. Plaintiff does not waive, and expressly reserves; his:right to move for,
class eertification should the Gourt not approve this Settlement. Agreement and certify the
Settlement Class.

TERMS OF SETTLEMENT

. 21.  Following notice of the Action, and without admitting any liability or fault,

| Defendants chianged fhe description of the Subject Food Products on M&S menus from

“Kobe beef” to. “Ametican Kobe. Style” beef, Defendants shall forebear from using the

6
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torm ffKObfe beef* on M&S menus, and will refer to Subject Food Products as “American
Kobe Style” beef.

22, Defendants shall provide a Fifieen Dollar ($15.00) comp card to any Class
Meniber who submits to the Settlement Administrator during the Comp Petiod (i) an
M&S sales. receipt, 4 oredit card receipt Or a credit card statement showing thét he/she
pui:éhés‘ed 4 mieal in excess of $15.00 at any M&S restaurant in the. State of California
at any Hime between July 10, 2008 and July 15, 2012 (hereinafter, a “Qualifying
Receipt”), and (i)  claim form (“Claim Form®) signed under penalty of petjury under
the: laws of the Stdte of California attesting that- he/she puitchased and consumed a
Subjeet Rood Product on the date shown on the Qualifying Reeeipt submitted with the
Claim Form. The comp eard shall be in the form of a card good for the purchase of any
food or beverage iteit at'any M&S restavirant located in the State of California.

. 23.  Defendants. shall previde a Ten Dellar ($10.00) comp card to any Class
Menmiber who submits to the Settlement Administrator during the Comp Petiod a Claim

Form signed under penalty of perjury under the laws of the-State of California attesting that

| he/shie purchased a meal in excess of $15.00 at an M&S restautant in the State of California|

:on adate between July 10, 2008 and July 15, 2012, and. that he/she purchased and

consumed a Subject Food Product on that date. The corp eard shall be in the form of a.
card good for the purchase of any foed o beverage item at any M&S testavrant located in
the State of California.

-24,  In order for a Class Member to receive a comp card, the Class Member
miust accurately coraplete and sign a Claim Form under penalty. of perjury, and réturn the

Claim Form to the. Settlemeént Administrator during the Comp Period. The timeliness of|

| Claim Forms submitted by mail will be determined by valid postmark,

025, No common fund or minimum or maximura claims amount shall be
established. If ho objections to this Settlement ate timely filed and no objector appears at
any final approval heating, then no later than fifteen (15) calendar days after the Court

enters an order granting final approval of this Settlement. Agreemerit, Defendants shall

7
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: prov1de the Settlemicrit Administrator with all comp cards in the respective amounts

neoessary to satisfy all valid claims submitted by Class Members in accordance with the
requnements of paragraphs 22 and 23. If objections to this Settlement are timely filed of
an obJeotoz does appear at any final approval hearing, Defendarits shall provide all comp

cards in the respective amounts recessary to satisfy all valid claims submitted by Class

' MBIHBGFS in accordance with the reguirements of paragraphs 22 and 23 no __Iafe,r than

tw.ent§~dne- (21) calendat days after the latest of: (1) the last daie by which a notice of

| appedl to the California Couit of Appeal of the Judgthent may be timely filed, and none
|is filed; (2) the last date by which a petition for review by the California Supremie Court

ofa déoision by the California Court of Appeal affirming the Judgiment may be timely
filed, and none is filed; (3) the last date by which a petition for certiorari to the U.S,
Supr,efne'} Court with respeet to a decision by the California Court of Appeal or the
Caglifo_i'nia Supreme Couzt affirming the Judgment may be timely filed, and none is filed;
and (4) if a notice of appeal to the Court.of Appeal, a peﬁti-on for review to the California

Supteme Couirt, or a petition for certiorati to the U.S. Supreme Court is timely filed, the-

1date on which the highest reviewing court renders its decision denying the petition

(‘whcré the immediately lower court affirmed the Judgment) or affirming the Judgment.
Upon receipt of the comp cards, the Settletnent Adriinistrator shall thereafter mail them
t6 the Class Members who have submitied valid Claim Forms no later than ten (10)
cal.endar days after receipt from Defendants.

26 Class Members must use their comp cards for the purchase of a food or

beverage item at any M&S testaurant located in the State of California after they are mailed

by the Settlement -Administrator., Purchasing a food or beverage item is a condition

precedent to a Class Membet’s entitlement to-any settlement. funds; and a Class Menibet

1‘*:2'7 . Upon entry of the Court’s order finally approving this Settlement, the
Courtishall enter a judgment approving class action settlerent, in a fofth substaritially

similar to the orie attachied hereto as Exhibit “A,” so as to permanently bar Plaintiff and

8
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the Sg%t,t;l’ementz Class and each of its members, other than those who timely opt-oit, frorm
prosecuting the claims released herein against Defendants and/or others released herein.,
38,  The Parties agree thiat to the extent a perceived or-actual violation of
the procedures -and terms set forth. in Paragraphs 21 through 25, above, occurs, and
Defendants ‘are expressly informed of such perceived or actual vielatioti, Defendants

shall be provided a reasonable ainount of tixie, dot léss than thirty (30) ealendar days,

| within whidh to remedy such peiceived or actual vielation.

| ATTORNEYS’ FEES AND COSTS
29,  Subject to Court approval, Defendants agree to pay the total amount of

$90,000 to Class Counsel for all attorneys® fees, expenses and ecourt costs incurred in this
Ac,tioji? including, but not limited to, aftorneys” fees, expenses and court costs (other than
costs ‘of the Settlement Administrator) relating to the Settlemient arid Court approval
thereof, .and any appeals thereon. Defendants will not object to Class Counsel’s request
for pfeliminary and final approval of an award .'of attorneys® fees, expenses and court
costs in the-amount of $90,000.

30. Class Counsel agree and stipulate that they will notrequest attorneys’ fees,

gxpenses and court eosts in an amount greater than $90;000. In the event the Court

|| awards Class Counsel an amount greaterthan. $90,000, Class Counsel agree atid stipulate

that they will accept the amount of $90,000 as full and compléte satisfaction of and
compliance with any such order and award.
31 Class Counsel agree and stipulate that they will not request a named-

plaintiff incentive award in an amount greater than $2,000. Defendanits will not object to

|any request for an incentive award in an amount hoet greater than $2,000. Subject to

Court-approval, Defendants agree to pay the ineentive award, in addition to the other

{items‘contemplated in this Setilement Agreement. In the event that the Court awards

Plaintiff an amount greater than $2,000, then Plaintiff agrees that he will accept the

arnount of $2,000 as full and complete satisfaction and compliance with any such order

and award.

9
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the Court) in atterneys” fees, expenses and court costs to the Seﬁ:lement Administrator,

| for the benefit of Class Counsel, and the nanied-plaintiff incentive award. of $2,000 (or

|'settlernent herein and awarding attorneys’ fees, expenses and court cests to Class
| Counsel and a nadied-plaintiff incentive award to Plaintiff. The Settlement
Admxmstratm shiall thereafter pay the $90,000 (or any lesser-amount if so awarded by the
-Couz-t} to Lawyers for Justice, PC and Shenkman & Hughes aecotding to the fee splitting

1¢10) tj,al’eﬁdar days after the Settlement Agreement becomes final and effective upon

nor Defendants’ counsel aré providing any tax or legal advice, and that they make no

| teptesentations regarding tax obligations or consequences, if any, related to this

of" the censideration paid under this Seftlement, and they shall not seek any

1$10,000 shall be paid by Plaintiff or Class Counsel.

Iy

:32. Deferidants shall pay the $90,000 (or any lesser amount if so awarded by

any lesser amount i so awaided by the Coiit), no later than twenty (20) calendar days

frotn _ihﬁ date the Court enters the order granting final approval of the propesed|

agxe@ﬁlent'sntered into by the lawyers of cach firm and consénted to by Plaintiff, and the

$2,000 (oratty lesser amount if so awarded by the Court) to Plaintiff, no later than ten

oceuri’jeno;e of all of the events set forth in paragraph S1.

33, Plaintiff and Class Counsel understand and agree that neither Deféndants

Settlement Agreement.
134,  Plaintiff and Class Counsel agree-that they shall be exclusively responsible

for the payment of any applicable fedetral and state teaxes which may be due as the result

indeminification or contribution from Defendants in that regard. Class Counsel shall
provide Déferidants with a W-9 form in order to proeess the above-referenced payment.

‘ SETTLEMENT ADMINISTRATOR

35 Defendants agreo to pay the Settlement Admini-stra-tor all costs associated

with ‘administering the proposed. Settlement, not to exceed ten thousand dollars

($10,000). Any costs or fees associated with administering this Setilement in excess of

10
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36.  Notwithstanding such payment by Defendants, ‘the Settlement

Administrater ‘has been selected by Class Counsel. Neither Defendants nor their

| counsél shall have any liability fot the adminisiration of the Settfement by the Settlement

Admifisteator, nor shall they have any liability to Plaintiff, the Settlement Class, Class
Membets, or Class Counsel in eonnection with sueh administration.
37. Al proceedings with respeet to the administration of fhie Settlentent shall be
subjegt to the exclusive jurisdiction of this Court. |
DUTIES OF THE PARTIES PRIOR TO COURT APPROVAL

38, Promptly after execution of this Settlement Agreement; Plaintiff shell thove the'
Court TOr'prclhlxiﬂmy approval of this Sgftlement and entry of an order scheduling a fairness
hearing on the question of whether tl‘a,e-'propOSed'Seitlement should be finally approved as fair,
i%aédriﬁble and adequate as to fhe Class Members. Plaintiff shall submit this Settlement|
Agrcjcihent- in support of the mdtion for preliminary approval of the Settlement. Defendants
shall thereaﬂclﬁle a Ncgfil‘ce of Non-Opposition (or similarly-captioned pleading).

-39, In connection with the hearing on final approval of the Settlement provided for|

1in. this Settlement Agreement, Plaintiff through Class Counsel, will submit a proposed final
| order in a form substantially similar to Bxhibit A ten (10) days prior to. the scheduled date of

the heatinig on final approval:

(a) approving the settlement, adjudging the terms thereof to be fair, reasenable and.
; adequate, and directing consnmmation of its terms and provisions;
(b) approving Class Counsel’s application for an award of atterneys’ fees and
s feimibutserhent of documented litigation costs and expenses, the Plaintiff’s incentive
%<award, and the costs of administering the settlement; and;
*{©) entering Judgment in conformance withi the Settlement Agreement and permanently
“barting all Class Mefmbers from prosecuting any Released Claims against any of the
Released Parties.
v40,  Class Counsel will file an.~application for attorneys’ fees and réimibutsement of

costs and expenses ten (10) calendar days prior to the scheduled date -of the heating on final

11
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eoririection with any ruling of the Court in connection with the Action arid settlersient of it;

except that Plaintiff and/or Class Counsel mdy appeal any reduetion in the award of aftorneys”
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| waiver.
' 'NOTICE TO THE CLASS MEMBERS

) »é 42, For a period of ninety (90) calendar days, commenéing no later than
fourteen (14) ealendar days after the date the Court enters the order granting preliminary
approval of the proposed settlement herein, Defendants shall post a short notiee, in the
form attackied héreto .as Exhibit “B* (actual size of notice) and approved by the Court,
| viewable by the public af the host/hostess station at all M&S California restaurants
generally notifying customers that a olass action lawsuit involving the Subject Food|
| Produet was filed and Yas been COndfi't'ioﬁally settled without admission-of liability. In
addition, Defendants shall provide a notice in a form substantially sirmilar to the form
| aitachied hereto as Exhibit “C” as part of a table tent, check presenter or othet form of
table flyer at edach dining room table at all M&S California restaurdnts. Both notices

will direct custormiers to wwiv.kobeclassaction.com, or a similar website URL maintained

by the'Settlement Administrator, which will provide sustomers with additional information
about'the lawsuit and Notice of Proposed Class Action Settlement, a copy of which is
attachiéd .hereto as Exhibit “D.” Said website shall remain active and viewable for a
,p,eri.od of one hundred and twenty (120) calendar days, commencing no later than
fourteen (14) calendar days afier the date the Court signs the order granting prelitinary
appro%a] of the proposed Settlément herein. Said website will provide, free of charge,
viewable .and printable copies of the Settlement Agreement, Preliminary Approval Order,
Claim Forms, and the Notice of Proposed Class Action Settlement. Counsel for
| Defendants agrees to notify Class Counsel and the Settlement Administrator, in writing,

of the start date. of both of these forms of notice.

L 12
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OPT-OUT PROCEDURE
43,  Class Members have a right to opt-out of the Settlement. To opt-out, the
Class Member must electronically complete and subrnit ah opt-out form thade available.

on www koboclassaction.com, o such similar website URL as tnay be used, on or

befOre'thé“(f)'pt-Out Deadline. This form shall require the Class Member to (8) provide his
or her full name and address, (b) attest:that he/she purchased a meal in excess of $15.00 at

an M&S restaurant in the Stateof Califotnia on & date betweer July 10, 2008 aid July 15,

| 2012 and that he/she purchased and coisumed a-Subject Food Product on thatdate, and.(c)

| cheek a box stating that he/she wants to opt-outof the Setflement. Class Members who -

opt-out must send thelr opt out form via U,8. Mail to the Settlement Administrator at the

| physical address provided on Settlement Admihistrator’s website. Requests to ept-out that

| do notinclude all required information, or that are not submitted on a timely basis, will be

deemed null; void and ineffective. Class Members who submit valid and timely requests
to op‘t-bui of the Settlement will not participate in the Settlement, hot will they be béund by
the tet?ﬁas of the Settlement, if it is approved. The timeliness of requests to -opt-out
submitted by mail will be determined by valid postmark,

44,  The Settlement Administrator will notify the Parties of the fotal number of

| valid Claim Forms (under paragraphis 22 and 23, réspectively) and valid requests to opt-out

no later than ten (10) calendar days affer the end of the Comp Period. The Setilement’
Administrator will also provide to the Parties, at least foutteen (14) calendar days prier to the

final approval heating, a repait listirig the amount of all comp cards to be made to Class

| Members thatliave submitted valid Claim Forms under paragraphs 22 and 23, tespegtively.

45. Defendants may choose to void the Settlement if fifty (50) Class

| Members titnely and validly opt-out of the Settlement. If Defendants: wish to void this

Settlement Agreement pursuant to this paragraph, Defendants must do so by delivering

writteri notice to Class Counsel and the Settlement Administrator &t least five (5) court

days prior to the Final Approval Hearing,

i3
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OBJECTIONS TO THE PROPOSED SETTLEMENT
46.  Class Membiers have a tight to object to the Settlement if they do not opt-

| outt of the-proposed Settlement. Class Membets who objectto the Settlement will still be

| bound. by ‘the terms of the: Selflement. To objeet, Class Members must complete and.

submit an objection form available on www.kobeclassastion.com, of such. similar

website URL as midy be used, on or before the Opt-Out Deadlihe. This form shall

require the Class Member to provide his or her full name and address, and check a box

stating that he/she objects to the Settlement. Class Members who bjget to the

| Settlemient must also send to the Seitlerhent Adndinistrator via U.S, Mail -at the address

provided on said website a.Claim Foﬁm signed under-penalty of perjury, evidencing their

'purehés.@. of a Subject Food Product from one of Mé&S’ restaurants in California during,

the Class Périod.
_ RELEASE OF CLAIMS BY THE SETTLEMENT CLASS
47,  Upon the fingl approval by the Court of‘this Setflement Agreernent and the

class action settlernent, and exeept as to such rights or claims as may be ¢reated by this

Settlethent Agresment, Plaintiff, the Settlement Class, and each Class Member (other

than these who timely opt-out), including their respective successors, assigns, legatees,

heirs, ‘and personal representatives, fully, finally, and forever release and discharge

Defendants, and each ¢f them, including their respective parents, subsidiaries, sister

corporations and affiliates, owners, officers, » directors, employees, agens,.

representatives, attorneys, insurers, succgssors, assigns, and all persons acting by,

thiough, under or {n conceit with them, ot any of them (“Released Parties™), fiom any and

all claiing, debts, liabilities, demands, obligations, penalties, guarantees, costs, expenses,
attorngys® fees, damages, actions or causes of action of whatever kind .or nature, which.
were alleged, or'which could have been alleged based on the facts and claims alleged, in
the Action.

‘48, In addition to the release given in paragraph 47, above, upon the final

approval :by the Court of this Settflement Agreement and the class action.settlement, and

14
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except as to such rights er claims as may be created by this Seftlement Agreemenit,
PIa;i,nt%ff, on behalf of himself and his successors, asslgns, legatees, heirs, and. personal
;r,@prc‘s;;éntaﬁves', does hereby completely release -and forever -discharge Defendants and
{the EéléaSe'd Parties from any and all claims, rights, demands, actions, obligations,
|| liabilities, indebtedness, and causes of action, of any and every kind, natute and character
wh_atsb;eve;r, whether known ot urikinown, which Plaintiff-may now have or has ever had
against Defendants and/or the Released Parties.

.'49,, In erder to a@hicvef‘a full and complete release of Defendaiits and the
| Released Partles, as set forth in patagraph 47 dbove, the Settlement Class aﬁd each
mémbjie,r thereof (othet than those that timely ept-out), and each of their respective
'suece%'so‘rs.,. assigns, legatees, heirs, and personal representatives, acknowledge that this
S@fﬂa;’ﬁwnt Agreement is intended to include in its effect all causes of action and
allegaﬁdns‘Which were alleged, or which could have been alleged based onthe facts and
cIaimé alleged, in the Action, including any elaims that the Settlement Class, and the
indivi'fdual members thereof, do not know or suspect to exist in their favor.
1 Consequently, with regard to the causes of action which were alleged; or which eould
have beeri alleged based on the facts and claims alleged, in the Action, the Settlement
Class, and each individual member thereof (other than those who timely opt-out), waive all
|- fights:and benefits afforded by California Civil Code Section 1542, or any other similar ‘
provisiori unider federal or state law, and do so understanding the significance of that
|'waiver. Section 1542 provides:

A general release does not extend to ¢laims which the cieditor does not
iknow or suspect to exist i his or her favor at the time of executing the.
irelease, whioh if known by him or her must have materially affécted his
“settlement with the debtor.”

50,  In order to achieve a full and compléte release of Defendants and the
Released Patties, as set forth in paragraph 48, above, Plaintiff, on behalf of himself and

his successors, assigns, legatees, heirs, and personal representatives, acknowledges and

15
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|| understands thiat his is & full and final felease covering -all unknown and unanticipated

tnjuries, debis, claims, or damages to him which may have arisen, or may atise, in

conneetion with any act or omission by Defendants or the Released Parties prior to the

:.dat‘e-qf execution of this Settlement Agreement. Foi that reason, Plairitiff hergby waives

anyand all rights or benefits, which he may have under the terms of California. Civil Code

‘-Sacti_on 1542 or any other similar provision under federal or state law, and does so

understanding the significance of thiat watver.

CONDITIONS OF SETTLEMENT

M 51.  This Setflement A_greeme.nt will become final and effestive upon
oceurrence of all of the followving events:

ia, exeoution of the Sétlément Agreement by the Defendants, Plaintiff,
Deferidants” counsel and Class Counsel;

“b. entry by the Court of a preliminary approval order;

€. the Court’s-certificdtion of the Settlerrient Cl‘as_s for settlement purpeses;

¥s) entry by the Coutt of a final approval order and judgment; and

., unless the Parties otherwise agree in writing to waive all ar any portions of

the following provisions, there has occurred (i) in the event that thete i§ a properly and

| timely filed objeetion to efitry of the final approval order and judgment, the expiration

{without the filing or noticing of an appeal) of the time to appeal from the final approval
order and judgment; (i) the findl dismissal of an appeal from the final approval otder and

judgment; (iii) affirmance on appeal of the final approval order and judgment in

| substantially the same form as approved by the Court; (iv) if a ruling or decision is

entered by an appellate court with respect 10 affivmange of the final approval order and

judgment, the tlme to petition for a writ of certiorari with respect to such-ruling or

decision has expired; or (v) if a petition for a writ of certiorari with respect to the final
approval order and judgment is filed, the petition has been denied or dismissed or, if

granted, has resulted in affirmarice of the final approval order and judgment in substantial,

| forin.

16
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52, A failure of the Court to approve any material condition of this Settlenient,

Agreetnent other than a modification or reduction of the request for an award of attorneys’

1| fees; expenses,. or court costs; which effects a fundamental change of the Settlernent, or if

the Settlement is reversed or materially modified on appellate review, shall render the
entire Settlement Agieement voidable and unenforceable as to all Parties herein at the

option of any Party, Except as otherwise provided herefn, in the event the Setflerent js

|| terminated for any reason or any of the conditions set forth in patdgraph 51 are riot.

|| satisfied, then the Parties shall be deemed to have reverted to theit respective status in'the

Astioh as of April 30, 2013, and the Parties shdll proceed in all respeets as if this

Settlement Agreement and any telated orders had not been entered, and any frories,

| including without limitation any attorneys” fees-and costs awarded by the Court, paid by

or onbehalf of the Defendants to the Seftlement Administrator-for Class Counsel shall be
treturned to Defendants. forthwith,

PARTIES’ AUTHORITY

53, The signatories heréto represent that they are. fully authoetized to enter into this

Settlement Agreement and bindthat respective Partyfo the terms and eanditions hereof.

MUTUAL FULL COOPERATION |
54,  TheParties agtee to flilly cooperate. with each othiér to aceomplish the terms of

this Settlement Agreement, including, but. not limited to, execution of such documents

| and to take such other astion as may reasonably be necessaty to implement the terms of

this Setflement Agreement. The Parties shall use their best efforts, including all efforts
conteinplated by this Settlement Agresment and any other efforts that may become
necessary by order of the Court; or otherwise, to effectuate this Settlement. Agreetnent and

the terms set forth herein, As soon as practicable after execttion of this Settlement

| Agreement, Class Counsel shall, with the cooperation .of Defendants. and their counsel,
|take all necessaiy steps to secure the Cowrt’s preliminary and final approval of the

| Settlement.

55, Defendants agree not to encourage Class Membets to opt-out of ar object in

17
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,: whether ordl or written and whether by a party or such party’s legal ¢ounsel, are merged

{herein. No-tights hereunder may be waived except iri writing.

| 1o any person or entity any portion of‘any liability; claim, demand, actien, eause of action or

| rights'released and discharged by this Settlement Agreement.

|.contaitied in this Setilement Agreement.
‘ Agrs&iﬁlcnt are the result of arm’s-length negotiations between the Parties, and that this
|| reason of their participation in the drafting of this Settlement Agreement.

|-and in no ‘way define, limit, extend, or describe the scope of this Setflement Agreemerit

any way to the proposed. Seitlement.
| MISCELLANEOUS PROVISIONS

" 56, This Settlement Agreement may net be chariged, altered, or modifiéd, except

in wgiﬁng and signed by the Parties, and approved by the Court. This Settlement
;Agreém‘em may not Be discharged except by performance in accordance with. its terms or
by a writing signed by the Parties.

'57.  This Settlernent Agreerient contalns the: entire agréement between the
parie relating to the proposed Setflément and transaction contemplated herein, and all

prior or contemporaneous agreements, understandings, representations, arnd statéments,

58.  This Seitlement Agteement shall be 'bi-_:gd.ing upon and inure to the benefit of
ihe‘-;Pa;;tiesf hereto and their respective heirs, frustees, executors, administratois, suceessors,
and a§sfgns.

59.  The Parties hereto represent, covenant, and warrant that they have not directly

or indireetly, assigned, transferred, encumbered, or purperted to assign, 'manéfer, of“ encuimber

-60.  Except with respect fo Class Notice obligations and Defendants’ obligations
with respect to the patagraph 42, aboye, Class Courisel and counsel for Défendants agree
not to:issue any press release or otherwise puiblicize the Seitlement or any of fhe terms

:61. The Partics agree that the terms and conditions of ‘this Settlement

Settlement Agreemeit shall not be construed in favor of or against any of the Parties by

62, Headings are inserted as a matter of convenience and for reference,

18
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or any of its provisions.

63.  Pursuant to Califotnia Code of Civil Precedure Section 664.6, and
Califsrnia Rules of Court, rire 3.679¢h), the Court shall retain jurisdiction of the Action to
implement the Settlement and enforce thig Settlement Agreement. '

64,  This Settlement Agreement shall be subjéct to and governsd by the laws of

{the State-of Califoriia and subject to the cofitinuing jurisdiction of the Cout;

65,  Should any provision of this Settlement Agreement, or any portion thereof,

be ‘declared or be determined to be illegdl, invalid, void, or otherwise unenforceable, such

invalidity shall not affect the enforceability of the remaining terms heteof:

66.  This Settlément Agreement may be executed in eounterparts, and-when each’

party j;as signed and delivered at least one such counterpaft, each cotnterpart shall be

| deemed. an: original, and, when taken together with other signed counterpatts, shall

| constitute one Settlemenit Agréement, which shall be binding upon and effective as to

the Parties, For purposes of this Settlement Agreement, a facsimile or email signature
shall be as valid and enforceable as an original.

w67.  Itis agreed that, because the mermbers of the Settlement Class are numerous, |

11t is impossible or impractical to have cach Class Member execute this Settlement

Agreement. The Class Notice, attached hereto as Exhibit ,D; will advise all Class Members

of the binding nature of the release provided herein ahd such shall hiave the sarie force and
éffect as if this Seftlement Agreement were executed by each Class Member:

168.  Whenever this Seftlement Agreement requires o contemplates that one

| Party shall or may give notice to the other, notice shall be provided by facsimile, email

| and/otinéxt day (excluding Sunday) express delivery service as follows:

i If to Plaintiffs, then to:

"LAWYERS FOR JUSTICE, PC
Edwin. Adwazian
 edwin@LEIPC.com

* 410 West Arden Avenne, Suite 203

~Gleridale, California 91203
Facsirnile:(818) 265-1021
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It to Defendants, theito:

- VON BEHREN:& FUNTER, LLP
.AndrewR. Funter
ahuniter@yBlilaw:con
7041 Reswans AVE;, Suite 367
El Segundo, Cal foriie 90245
Facsimile: (310) 615-3006

‘SO STIPULATED AND AGREED.

Dated: July zs 2013

Déted: July L , 2013

DANIEL FLANNERY

e ‘4

By:

Daniel Flennery, Plaintift

MCCORMICK. & SCHMICK’S SEAROOD:
RESTAURANTS, INC.

e

B

4> Stevea'T, Schieinthal, Vice PleSident

IéﬂgRCEPORMICK & SCHMICK RESTAURANT

-
|Dated: uly 3, 2013

M Stéven L. S’éﬁ';einfh'al, Vice Hl::ééf'd‘e'ﬁt

Dated: July © 2013

LANDRY'S, INC.

‘dy m%1 L. Scheinthal, Executivé Vice

President-dnd Géneral Counsel
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APPROVED AS TO FORM:

Dated: July £, 2013 VON BEHREN & HUNTER. LLP
- Andrew R, Hunter
Carpl B, Lewis

- 7 5 7
By: g‘%/«%/

Andrew R, Hunter '
Attorneys for Defendants MCCORMICK &
SCHMICK'S SEAROOD RESTAURANTS, INC,,
MCCORMICK & SCHEMICK. RESTAURANT
CORP., AND LANDRY'S, INC., erroneously sued as
LANDRY’S REST AURANTS, TR,

Dated: July _X_, 2013 LAWYERS for JUSTICE, PC
' Edwin Aiwazian.

SHENKMAN & HUGHES
Kevin Shenkinan

By: % %&k .
Bdwin Aiwazia:

Attorneys for Plainfiff DANIEL PLAN'NERY and the
Proposed Settlement Class
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|| SCHMICK

Kevm Shenkrnan (SBN 223315’
BI Rut ughes {JSBN 222662)

'i289os W ght Road

Malibu. California 90265
Telephone: (310) 457-0970

Edwin Ajwazian (SBN' j2943)
Arby Aiwaztan (SB 27)

Jill ], Parker (SBN'

Glendale, Callforma 91-2 ;,
Telephong:  (818)265-1020

Attorneys for Plaintiff ard the Propesed Settlement Class

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF L.OS ANGELES

DANIEL FLANNERY individually, and on
behalf of other members of the general
public snmlarly situated;

._Plamtlff,

V8.

" MCCORMICK & SCHMICK’S SEAFOOD

RESTAURANTS INC., an unknown
business entity; MCCORMICK &
STAURANT CORP., an
unkiiown biisiness entity; LANDRY"S

IIRESTAURANTS, INC.; an uhknown
‘business entity; LANDRY” S, INC. ; an

unknewn business entity;. and DOES 1
through 100, inelusive,

' Defendants.

Case No.: BC487942

Honordble. Lee Smialley Edmon
Department D322

CLASS ACTION

{?R@POSED] ‘ORDER. GRANTING
INAL APPROV L OF-CLAS

APPROVAT, O AXTORNEYS’ TRES,
COSTS AND INCENTIVE AWARD
AND JUDGMENT THEREON

HEARING DATE: TBD
HBARWG TIME: . TBD
HEARING DEPT.: 322

[PROPOSED] ORDI‘R GRANTING FINAL APPROVAL OF CLASS ACGTION-SETTLEMENT AND: FINAL APPROVAL OF

Ax TORNEYS’ FEES, CASTS AND INCFN’I 1VE: AWARD AND ENTERING JUDGMENT THEREON
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On or about July __, 2013, Plaintiff Daniel Flannery (“Plaintiff”), individually
and on behalf of the Setilement Class, and Defendants McéCormick & Sehmick’s

Seafood Restaurants, Ine., McCorinick:-& Schmiick Restaurant Corp., and Landry’s, Inc.,

| erroneously sued a8 Landry’s Restaurants, Inec, (collectively, “Deferidants™) (together

wit‘h‘PIainﬁifﬁ the "‘Par.fti"ast”) entered into 4. ¢lass action settlemerit (the “Settleinent”), the
termis and conditions. of which are set forth in the Stipulation of Class Action Settlement
between. Plainﬁff and Deféndants (the “Agreement”). ‘This matter having come before
the Court o [DATE] for the Fifial Approval Heering on Plaintiff’s Motion for Final
Approval of Class Action Settlement and Plaintif’s Motion for Final Approval of
Attotneys’ Fees, Costs, and Tncentive Award, due and adequate notice having been
given to Clz{_ss Membérs as requited by the Court’s Preliminary Approval Order dated
[DATE], and the Court, having considered all the papers filed and proceedings herein,
havirg received no objections to-the Settlement, having detetmiiried that the Settlement is
fair, adequate afid reasonable, and othetwise being fully informed, hereby ORDERS as
follows: |

1. ¢ All térms used herein shall have the same meaning as given them in the
Agreement. _

2. The Court has jurisdiction over the subject matter of this proceeding and
over all Parties to this proceeding, including all. Class Members.

3, The Court hereby unconditionally certifies the Settlement Class, as set
forth in the Settlement, for pufpo_s_es of this settlement only.

4. iProving of Notice, directed to the Class Members as set forth in the
Preliminary ‘Approval Order has been completed in econformity with the Preliminary
Approval ‘Otder, including the best rotice practicablée under the circumstances, The
Notice pro.viﬁéﬁ due arid adequate notice of the ptoceedings and of the mattets set forth
in the Prelhﬁinﬁxy Approval Order, including the proposed Settlement as set forth in the

' 1

[PROPOSED) ORDER'GRANTING FINAL APPROVAL OF CLASS ACKION SETTLEMENT AND FINAL APPROVAL OF
ATTORNEYS  FEES, COSTS AND INCENTIVE AWARD AND ENTERING JUDGMENT THEREON




—

o - T S - N ¥ S U SO Y

| Agreement. The Notice provided adequate and appropriate notice fo all persons -entitled

to such notice, and thérefore fully satisfied the requirements of due process. All

Settlement 'Cilas‘s‘ Membets and all Released Claims dre covered by and included within
the Settlement and within this Final Approyal Order. '

5. The Court finds that the Seftlement has becn reached as a result of
intensive, serious, and non-collusive arms-length negotiations and the Settlement was

entered irto in good faith. The Court further finds that the Settlement is fair, reasonable,

and adequate, and that Plaintiff has satisfied the stahdards and applicable requirements

for final approval of this class action Settlement under California law.

6.  The Court hereby approves the Settlement as set forth in the Apgréement

land directs the parties to effectuate the Settlement according to the terms set forth in the

Agreement. - In granting final approval of the Agreement, the Court considered the

nature of thef claims, the amounts and kinds of benefits paid in settlemnent, the allocation

of set_ﬂemerit proceeds among the Settlement Class Members, and the faet that a
settlement réioresents a compromise of the parﬁies’ respectlive positions rather than the
result of 2 ﬁ:‘nding of liability at trial. Additionally, the Court finds that the terms of the
Agreement have no obvious deficiencies and do not improperly grant preferential
treatment to any individual Seitlement Class Member.

7. . As of the date of this Final Approval Order, except as to such rights or

.claims that may be created by the Seftlement, each and every Released Claitn of each

Settlement Class Member who did not timely submit a valid opt-out request is and shall

‘be deemed to be eonclusively released as against the Released Parties (as those terms are

defined in the Agreement),
8. Neither the Settlement nor ady of the terms set forth in the Agreement

1| constitute aﬁ‘ admission by Defendants, or any of the other Released Parties, of liability

11to the Settlement Class Representative or any other Settlement Class Member, nor does

this Final Aﬁgproval Order constitute a finding by the Court of the validity of any of the

2
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claims alleged in the Lawsuit, or of any liability of Defendants or any of the other

|| Reléased Parties,

9,  .'The Court hereby finds the $ettlement provided for in the Agreementto be
fair, reasonable and adequate. .

10.  The Court hereby confirms Kevin Sherkman, Esg, and Mary Ruth
Hughes, Esg. of Shenkman & Hughes-and Edwin Aiwazian, Esq., and Arby Aiwagian,
Esq., of Lawyérs for Justice, P.C. as Class Counsel.

11.  Pursuant to ‘the termé of the Agreement, and the authorities; evidence, and

|| argument, set forth in Class Counsel’s applicatioh, an award of attorneys’ fees and ¢osts

1in the amount of $, , as final payment for arid complete satisfaction ef atly and

all aftorneys’ fees and costs incurred by and/or owed to Class Counsel is hereby granted.

| The Court ﬁnds that Class Counsel’s request falls within the range of reasonableness and

|that the resﬁlt achieved justifies the award. The payment of fees and cests to Class

Counsel sh-ai_i be made in accordance with the terms of the Agreement and pursuant {o

the agreer'-nent‘sfbetWe:en Class Coutisel.

12,  The Court also hereby approves Plaintiff Daniel Flannery as the
Settlemient Class Representative and orders payment to Plaintiff for his etvies as &

named Plaintiff the sum of $ . The payment of the Settlement Class

|Representative’s service payments shall be made in accordance with the terms of the

Agreement.
13. j The Court hereby authorizes apd directs the Settlement Administrator,

Kurtzman Carsen Consultants (“KCC"), to distribute the appropriate comp eards to all

1of the Settlenient Class Members who have submitted timely and valid claims. in

lacoordance v,:v'ith the terms of the Agresmeiit.

14, ‘The Court further approves the payment. of § t6 KCC for the
costs of administering the Seiflement as set forth in the Agreement. The payment
authorized by this paragraph shall be made in accordance with the terms of the
Agreement. .

3
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15. ; If the Settlemerit does not become final and effective in aceordance with
‘the terms of the Aggteement, this Final Approval Order and all orders entered in
connection herewith, inchiding the Judgment on this Order, shall be vacated and -shall
have ne further foree or effect.

| JUDGMENT

16, Pursuant to California Rules of Court, rule 3.769(h), the Court hereby
enters judgment consistent with, and as expressly set forth in, the terms of the
Agreetneiit in-this actien.

1. Kurtzman Carson Consultants shall post a copy of this signed Judgment

fot thirty (3"30,') calertdar d-ays, on its website-in gompliance with California Rules of Coutt

|IRule 3.771(b).

18.  The Judgment does not apply to those individuals who-were excluded from

|lthe Setﬂem@ﬁt Clasg in.aecordance with the Final Approval Order.

19. Pursuant to California Code of Civil Procedure Section 664.6 and Rule
3.769(h) of the California Rules of Court, this Court reserves exclusive and continuing
jurisdiction aver this actien, the Class Representative, members of the Seitlement Class,
and Defendants for the purpcse of;

3 a. supervising the implementation, erforcerment, comstruction,
and. interpretaiion of the Apreement, the Preliminary
Approval Order, the. plan of allogation, the Final Approval
Order, and the Judgment; and
b. supervising the distribution of amounts paid under this
1 Settlement.
IT IS SO ORDERED.

i
t.

DATED:

Honorable Lee Smalley Edrvon
Judge of the Superior Court
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SUPERIOR COURT OF THE:STATE: OF CALIPORNIA, FOR THE COUNTY OR LOS ANGELES
DANIEL FEANNERY, ;et.dl, v, McCORMICK & SCHMICK 'S RESTAURANT CORP., ei al., Case No.BCA87942

NOTICE OF PROPOSED CLASS ACTION SETTLEMENT

H'yeupurchased ainenu jfem containing “Kobe beef” at a MeCormick &
Schmick’s restaurant in Califoxnia between July 10, 2008 and July 15,.2012, you
may be entitled to receive a $10 or $15 ¢omp card good for the purchase of
any food or beverage item at any McCormiek & Schmick’s restaur;ant‘l'ocaied
in the State of California.

Your Lepal Rights May Be Affected.

{

To obtain more information about the proposed settlement, please visit:

www.lkobeclassaction.com
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EXHIBIT D



SUPERIOR-COURT OF THE STATE OF CALIFORNIA FOR THE COUNTY OF LOS ANGELES

Daniel Flannery; ei.al: v. MeCormick & Schmick's Seafood Restauranis, Inc., et al., Case. No. BC487942

NOTICE OF PROPOSED CLASS ACTION SETTLEMENT

If you.are a: :California based consumerwho was exposed to MeCormick & Sehmick’s onlme
and/orin store menus,-and who purchased:apy menu item that was advertised to contain
“Kobe beefat or from a McCormick.&Schmick’s restaurant located in the State of Cslifornia
betyween Jiily 10, 2008 and Jiily 15, 2012,

YourLegal Rights May Be Affected.

On, , the Court in this action granted pteliminary approval of a. propesed
settlémentt, as set forth in the Stipulation of Class: Action Settlement (“Settlement Agreemient™). The
Court i this action authorized the publication of this notice because: your rights may be affected by the
legal proceedings in this-action, If the proposed selifernent of this-action is granted final approyal by the
Court; you may: be enititled to a. comp card valued at either $15.00 or $10.00 good for the purchase. of

any food or beverage items at any MeCortnick & Schmick’s festaurant loecated: in the State of California.

This Notice informs you of the proposed settlernent; its ternis; and your rights to-participate in
the propesed settlement, objeet to the terms of the propesed settlement; or opt-out of the propesed

séttlement. This Notice also. explains how 'you can. obtaiti mete Information about the proposed

settlerént.

The Plaintiff; his attorneys, and the attorneys for Defendants McCormick & Schmick’s-Seafood

Restamdnts, MeCormick & Sehmick Restaurant Corp,, and Landry’s Ine. (collectively “Defendants™)

believe that the proposed settlement is fair, adequate, reasonable, and in the best interest of the
Settlement Class.

PLEASE READ THIS:ENTIRE NOTICE CAREFULLY.
YOUR RIGHTS MAY BE AFFECTED
BY THE PROI’OSED SETTLEMENT DESCRIBED IN THIS NOTICE



On July 10, 2012, Plaintiff filed'the above-entitled class action cemplaint on behalf of himself and
all other members of the general public similarly situated against Defendants (the “Action™)
alleging false advertising and unfair business practices in violation of California Business and

Professions Code §§ 17500 et seq..and §§ 17200 et seq,, as well as violations of the Consurners

Legal Remedies Act, codified at California Civil Code §§ 1750 et seq. Plaintiff also alleged
that Defendants’ actions constitute fraud, intentional misrepresentation, and negligent

misfepresentation.

Plaintiff alleged that “Kobe” beef is only available from Japan, and that the ferin “Kobe”
signifies that beef comes from the “Wagyu” bloodline of cattle which are isolated in the
Kobg region of Japan and that the beef comes from cattle slaughtered within the Kobe

region of Japan, Plaintiff further alleged that the United States Depastment of Agriculture
-had bapned importation of beef and catfle from Japan since approxnnately May 2010,
Plaintiff furfher alleged that the menu items at Defendants® MeCormick & Schmick’s
testaurants. that purpott to contain “Kobe” beef do not actually contain “Kiobe” beef.

Plaititiff further alleged that Defendants’ in Store and online menu. items have misled
consumers into believing that their menu items which purport te ¢ontain “Kobe” beef
offered at McCormick & Schmick’s restayrants do in fact contain “Kobe” beef. Deféndants

denied and centinue to deny all of Plaintiff's allegations, and further deny that the Action is

dppropriate fcn clags treatment for any purpose other than settlement.

As used herem, “Subject Food Product” shall mean afty menu item at Defendants’
restaurants described as containing “Kobe” beef including, without limitation, “Kobs Beef

Sliders” or “Kobe Burgets.”

For seftlement purposes only, the parties. agree that there shall be a certified “Seftlement Class,”
defined as follows:

All California based consurhers who were exposed to Defendants’ enline and/or
in store menus, and who purchased a Subject Fooed Product (or any menu item
that was. advertised to- contain “Kobe” beef on Defendants® online and/or in store
menus) at or from a Defendants’ restaurant located in the State of California at
any time from July 10, 2008 through July 15, 2012 (the “’Class Period™).

A proposed settlement of the Lawsuit has been reached and has been preliminarily approved
by the Court. The Court must give final approval of the proposed settlement befote the
benefits of the proposed settlement will be made available. If the Court approves the
propesed settlement at the Final Approval Hearing scheduled for __ o

2013, then the proposed settlement will bind all Settlement Class members who have not
exclude_d thg;nselves from the proposed settletnent. This means: that all Settlement Class
members who. have not excluded themselves from the proposed settlement will release all
claiims anid causes of action arising from or relating to the claims that were made in the
Lawsuit. On the other hand, if the Coutt does not approve the proposed settlement, the
Settlement Agreement will have no effeet or precedential value in any subsequent proceedings

in the Lawsuit or in any other litigation, and the case will proceed as if no settlement Kad been

attempted. There can be no assurance that if the proposed settlement is not approved and the



Lawsuit resimes that the Settlement Class members will recover more than is provided for
uirder the proposed settlemerit, or will recover anything at all,

Settlement Class members afe entitled to-either a Fifteen Dollar ($15.00) or a Ten Dollar ($10.06)
comp, ¢etd good. for the purchase of any food or beverage item at any McCormick & Schmick’s
restavrant 1ocated in the State of California,

In ordes to receive a comp card, you must aceurately complete and sign a claim form (“Claim
Fortit™) under. penalty of perjury under the laws of the State of California, and return the Claim
Forni'to the Setflernent Administrator by no later than , 2013, Claim Fotnis are;
available to dowrnload .and print from. www.kobeelassaction.cor. Thc timeliness of a Claim.

Forma submiited by mail will be determined by -a-valid postmark.

Yoi are-entitled to a Fifteen Dollar ($15.00) comip card if you miail the followitig documets to the
Settlement Admiinistrator by no later than , 2013:
-
(i)  McCormick & Schmick’s. sales receipt, a credit card receipt or a credit card
statemeit showing that you purchased a mieal in excess of $15.00 at any MecCormick
& Spbmlok’s restaurant in the State of California at any time between July 10, 2008
and July 15, 2012 (hereinafter, a “Qualifying Receipt”), and

(i) a Claim Form, signed under penalty of perjury under the laws of the State of
(,ahfmma, attesting that you purehased and consuined a Subjeit Food Product on the
date shown on the Qualifying Receipt submitted with the Claim Form.

If you-do.not have & Qualifying Receipt, you are entitled to a Ten Dollar ($10.00) comp- card if you
mail to the Setflement Administrator by no later than 2013 a Claim Form, signed
utider penalty-of perjury under the laws of the State of California, attesting that you purchased a
meal:in excess of $15:00 at any McCormick & Schmick’s restaurant in the State of California on a
date between July 10, 2008 and July 15, 2012, and that ‘you purchased and consumed a Subject
Food Product on'that date.

Defendants also agree to change the descnptxon of the Subject Food Products on Deféhdants’
menus.from: “Kobe beef” to “American Kobe Style” beef. Defendants shall forebear from using
the: teyini “Kobe. beef” on Defendant’s menus, and will refer to Subject Food Products as

“Arnétican Kgbe Style” beef.

To partxc1pate in the ploposed settlement, you must accurately complete and sign a Claim
Form under penalty of perjury, and return a Qualifying Receipt and/or the Claim Form to the
Settlemerit Administtator by no later than , 2013, The timeliness of Claim
Forms submitted by mail'will be determined by valid postmmk




You miust use your comip card for the.purchase of food or beverage itens at any MeCormiock
& Schmick’s restaurant located in the State of California after they are miailed by the
Settlement Administrator, Purchasing a food or beverage item is a condition precedent to
your-entitlement to any settlement funds, and you shall have no property interest in any funds
remaining due to ufused comp caids.

Yes. Yowhave:the right to-opt-out of the settlement. To opt out, you must gomplete and subrmit
an optrout form made available on wwwkobeclassaction.com on er before

, 2013, This form shall require you to (g} provide your full name and
addtess, (b) attést that you purchiased.a feal irl excess of $15.00 at an MeCormiick & Schinick’s
restaurant in the State of Califomia on a date between July 10, 2008 and July 15, 2012 and that yeu
purchased and consumied a Subject Food Product.en that date, and (¢) cheek a box:stating that you
wish to opt-out of the Settlement. If'you opt-out, you must send your ept out form via U.S, Mail
to the Settlement Administistor at the physical address piovided on the Setflement
Administrators website,

Requests to opt~out that do not include all required information, or that are not submitted on a
timely ‘basis, will be deemned null, void and ineffective, If you submit & valid and timely request
to opt-out af the Settlernent, you will not participate in the Settlement, nor will you be bound by
the terms of the Settlement, if it is- approved. The timeliness of requests to opt-out subniitted by
mail will be dgtsnnmed by valid postmark.

Yes. You have the right fe object to the proposed settlement -if you do not ept-out of the
proposed settlement. If you elect to opt-out of the proposed settlement, you migy not.object to
the settlement, Settlement Class. memtbets who ebject to the Settlement will still be bound by
theterms of the Seftlement if approved by the Court. To object; you must complete and subait
an objection foim available on www.kobeelassaction.com,.or such similar website URL as may
‘be used, on of before , 2013, This form shall require. yiou. to provide your
full name afid- ‘address-and to check a box stating that you object to the Settlerhent. Settletnent
Class members who object to the Settlement must also send via U.S. Mail to the Settlement
Admmlsnatox at the address provided on its website a Claim Torm signed under penalty of
perjury, cv1denomg their- purchase. of a Subjest Food Product from one of McCormick &
Schimick’s” restaurarits in-California during the Class Period.

If you fail to object in the manner specified above, you shall be deemed to have waived any
objections and shdll be foreclosed from making any objection (whether by appeal or otherwise)
10 the Settlément Agreemerit, or any aspect of the proposed settlemernt, including, without
limitation, the fairness, tedsonableness or adequacy of the proposed settlement, or any awatd
of aftorneys’ fees or reimbursement of costs and expenses. If you submit a timely written



statemént of ebjection, you will have a right to appear at the Final Approval Hearing
gcheduled for __ ___» 2013 in order to have your objections heard by the Court.

Ifyou do ‘pothing (meaning you do not exclude yourself from, or object to, the proposed
seitlement), you-will be entitled to the benefits of the Settlement described in Sections 2 and 3
of this Notive, andiyoy will be subject to tlie Release desciibed in Seetion 7 below.

Upon the ﬁnal approval by the Court of this Settlement Agreement and the class action
setilement, -and cxoept as to such rights or claims as may be created by this propesed
seftlement, each Settlement Class member (oiher than those who timely opt-out), including
Plaintiff and their respeétive sucesssors, assigns, legatees; heirs, and personal representatives,
fhully, finally, and foigver reléase and discharge Defendaiits, and each of them, includitig their

respective parents, subsidiaries, sister co;:poratlons and affiliates, owners; officers, duec’cors

employees, -agents, representatives, attorneys, insurers, successors, assigns, and all persens

acting by, through, under of in conceit with them, or any of them (“Released Parties™), from
any and all, clalms debts, ligbilities, demands, obligations, penalties, guarantees, ceosts,

experises, aftorneys” fees, -damages, actions or causes of action of whatever kind ot nature,
which were alleged, or which could have been alleged based on the facts and claims alleged, in
the Aection,

In order to achieve a full .and complete release of Defendants and the Released Partjes,
Plaintiff, the Settlement Class and each membet thereof (other than those that timely opt-out),

and each of their respective successors; a351gns legatees, heirs, and personal representatives,
acknowiledge that this ‘Seftlemeént Agreement is. intended to include in its effect all causes of

action and allegations which were alleged, or which could have been alleged based on the facts

and claims alleged, in the Action, including any claims that the Settlement Class, and the
individual members thereof, do not know or suspectto exist in their favor. Consequently, with
regard to the causes of-aétion which were alleged, or which. could have been alleged based on
the facts-and claims alleged, in the Action, the Settlement Class, and each individual member
thereof” (other than those who timely opt-out), waive all nghts and benefits afforded by
California Ciyil Code Secfion 1542, or any other similar provision under federal or state law,
and do so understanding the significance of that waiver. Section 1542 provides:

“A genefal release does not extend to claims which the creditor does not
know or suspect to exist in his or her favor at the time of executing the
release, which if known by him or her must have materially affected his
settlement with the debtor,”




The Court has appointed Plaintiff Daniel Flannery as “Settlement Class Representative” to
represent the Seftlement Class, The Court-will be asked to grant: final: approval of an incentive
award ih an. amount not'to exceed $2,000, to be paid by Defendants to compensate. him for his
efforts i bringing and assisting with, the prosecutlon of the Lawsuit on behalf of the Setflement
Class,

‘You are not- persenally responsible for any pertion of the Setflement Class Counsels’ or
De*'endants attorneys’ fees and costs. All payments for the Settlernent Class Counsels’
attottieys’ -fees, and costs will be paid by Defendants, Settlemént Class Coiisel hias actively
litigated this.matfer since July 10, 2012. In this case; Settflement Class Connse] will request an
award.of $9® 000 for atterneys™ fees.- and costs.

Setilement Class Couinsel will apply to'the court for approval of their attorneys’ fees and ¢osts at

the Fihal A.pproval Hearing scheduled for e 2013, The actual amount

awarded will be determined by the Court to ensure that the amount of atforneys’ fees
and.costs is. r@asonable

The “Final, Se‘ct;ement Approval Hearing” has been scheduled for , . 2013 at
[am/pm] before the Honorable Lee Smalley Bdmon presiding in Department 322 of the Los
Angeles Superior Court located at 600 S. Commonwealth Avenue, Los Angeles, California
90005, at-which time the Court will determine: (1) whether the proposed settlement should be
approved ds fair, réasonable and adequate to the Settlement- Class; (2) whethet the application
of Settlemignt Class Counsel for an award of attorneys’ fees and expenses should be
approved and i what amount; (3) whether the apphcatmn for an enhancement award for the
Settlement Class Representative should be approved and in what amount; and (4) whether a
proposed Final Approval Order should be entered as recommended to the Court,

You Are Not Required To Attend The Final Settlement Approval Hearing,

You are welgome to attend the Final Settlement Approval Hearing, at your own expense.
You may request petmission to speak to the Court at the Final Settlement Approval Hearing.
You may hife your own attorney at your ewn expense to speak at the Final Settlement
Approval Heanng

If you want - to speak at the Final Settlement Approval Hearing, you must ask the Court for
perriiission. To do so, send a letter to the Court (at the addiéss set forth above) with & capy to
the Settlement Administrator at the addresses set forth in Section 11 of this Netice no later than

, 20713 requesting permission te speak at the Final Settlement Approval Hearing:
Such letter should be-signed dnd. should contain a brief statement of the position that you -wish
to put before the Court at the Final Séttlement Approval Hearing and thie- basis for that position.
The Coutt may, or'may-nhot, grant the request,



This Notice provides only a.summary of the matters relating to the proposed seftlement. The
: Settlement Apgreenent.and all -othér pleadmgs and papers filed.in the Lawsuit-are available. for
mspectmn arid copying ‘during: regular bisiness hours from 8:30 a.m. to 4:30 p.m. , Monday
through Friday, at. the Los Angeles Gounty Supsrior Court, Records Depaitment, located at
600 S. Eommonwealth Avenue; Lios- Angeles, California 90005 You may also contaet fhe
Settlément Administrator by calling toll-free or by email at:

Kurtzmian Carson Consultants
75 Rowland Way, Suite 250
Noyato; CA 94945
Telephoné: (866) 381-9100
E-itiail: fifo@keclle.com

You.may also contaot Settlement Class Counsel as follows:
i
{ Kevin Shenkman, Esq,
7 Mary Ruith Hughes, Ksq..
Shenkman & Hughes
28905 Wight-Road
Milibu, CA 90265

Telephone:  (310) 457-0970

Edwin Aiwazian, Esq.
Edwin@LFJPC.Com
LAWYERS for JUSTICE, PC
410 ‘West Axden Ave, Suite 203
Glendale, CA 91203
Telephone: (818) 265-1020

PLBASE PO NOT CONTACT THE-COURT WITH QUESTIONS ABOUT THE
PROPOSED SETTLEMENT.

ks





