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UNITED STATES DISTRICT COURT 1 
IN THE WESTERN DISTRICT OF MICHIGAN 2 

 3 
PAMELA MONTGOMERY, on behalf of  CLASS ACTION COMPLAINT 4 
Herself and for the Benefit of All with the  STATE & NATIONWIDE  5 
Common or General Interest, Any Persons  REPRESENTATIVE ACTION  6 
Injured, and All Others Similarly Situated,  FOR (1) VIOLATION OF MCPA AND  7 
       SIMILARLY WORDED STATE LAWS; 8 
   Plaintiffs,   (2) INNOCENT MISREPRESENTATION;  9 
vs.       (3) BREACH OF WARRANTY; 10 
       (4) BREACH OF CONTRACT   11 
KRAFT FOODS GLOBAL, INC., a    (5) VIOLATIONS OF THE LANHAM  12 
Delaware Corporation; and STARBUCKS  ACT, and JURY DEMAND 13 
CORPORATION, a Washington Corporation,  14 
 15 
   Defendants 16 
 17 

FIRST AMENDED CLASS ACTION  18 
COMPLAINT &  JURY DEMAND 19 

 20 
 Plaintiff PAMELA MONTGOMERY (“MONTGOMERY” or “Plaintiff,”) brings this 21 

action against KRAFT FOODS GLOBAL, INC. (“KRAFT”) and STARBUCKS 22 

CORPORATION (“STARBUCKS”) (collectively, “defendants”), on behalf of herself, all others 23 

similarly situated and the general public, and alleges upon information and belief, except as to 24 

her own actions, and the investigation of counsel, which included, inter alia, investigation, 25 

review and analysis of Defendants’ press releases, Defendants’ websites, web forums, and 26 

various news articles, as follows: 27 

I. OVERVIEW & NATURE OF THE ACTION 28 

 1.  This action is brought on behalf of plaintiff individually, as representative of the 29 

common or general interest and as class representatives for all others similarly situated 30 

nationwide against KRAFT and STARBUCKS to redress defendants’ breach of contract; breach 31 

of warranty; innocent misrepresentation; unjust enrichment; various violations by defendants of 32 

state consumer protection statutes, including, without limitation, the Michigan Consumer 33 
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Protection Act (“MCPA”), MCL 445.903(1)(a) through (cc) and MCL 445.903(b); similarly 34 

worded consumer protection laws in effect throughout the numerous states in which defendants 35 

marketed and sold the subject products;1 and 15 U.S.C. §§45(a)(1) and 52(a)(2) (the “FTC Act”) 36 

which proscribes “unfair and deceptive trade practices,” including “false advertisement for the 37 

purpose of inducing… the purchase of food, drugs, devices, services or cosmetics;”2  38 

 2. This action arises from defendants’ independent and joint marketing; packaging; 39 

sale; and distribution of their KRAFT-“Tassimo” single-serving coffee brewing system and 40 

STARBUCKS-“t-cups” coffee portions;   41 

 3. For a period of time that, on information and belief, included a number of months 42 

spanning from or about January 2010, or earlier, through present, defendants continued 43 

                                                 
1  Other state consumer protection laws similar in scope to Mich. Comp. Laws Ann. §445.901 et seq. 

defendants violated include, without limitation: (2004); Ala. Code §8-19-1 et seq. (2004); Alaska Stat. 
§45.50.471 et seq. (2004); Ariz. Rev. Stat. Ann §44-1521 et seq. (2004); Ark. Code Ann. §4-88-101 et seq.; 
Cal. Civ. Code 1770 et seq. (2004); Cal. Bus. & Prof. Code §§17200, 17500, et seq. (2004); Colo. Rev. 
Stat. §6-1-105 et seq. (2004); Conn. Gen. Stat. Ann. §42-110a et seq. (2004); Del. Code Ann. tit. 6 §2511 et 
seq. (2004); D.C. Code Ann. §28-3901 et seq. (2004); Fla. Stat. Ann. 501.201 et seq. (2004); Ga. Code 
Ann. §10-1-372 (2004); Ga. Code Ann. §10-1-393 (2004); Ga. Code Ann. §§10-1-420 (2004); Haw. Rev. 
Stat. §480-1 et seq. (West 2003); Idaho Code §48-601 et seq. (2004); 815 Ill. Comp. Stat. 505/1, et seq. 
(2004); Ind. Code Ann. §24-5-0.5-3 (2004); Iowa Code §714.16 (2004); Kan. Stat. Ann. §50-623 et seq. 
(2004); Ky. Rev. Stat. Ann. §367.170 (2004); La. Rev. Stat. Ann. §51:1405 (West 2004); Me. Rev. Stat. 
Ann. tit. 5, §205-A et seq. (2004); Md. Code Ann., Com. Law §13-301; et seq. (West 2004); Mass. Gen. 
Laws ch. 93A, §1 et seq. (2004); Minn. Stat. Ann. §325D.43 et seq. (2004); Minn. Stat. Ann. §325F.68 et 
seq. (2004); Minn. Stat. Ann. §325F.67 et seq. (2004); Miss. Code Ann. §75-24-1 et seq. (2004); Miss. 
Code Ann. §97-23-3 (2004); Mo. Ann. Stat. §407.010 et seq. (2004); Mont. Code Ann. §30-14-101 et seq. 
(2004); Neb. Rev. Stat. §59-1601 et seq. (2004); Nev. Rev. Stat. Ann. §598.0903 et seq. (2003); N.H. Rev. 
Stat. Ann. §358-A:1 et seq. (2004); N.J. Stat. Ann. §56:8-1 et seq. (2004); N.M. Stat. Ann. §57-12-1 et seq. 
(2004); N.Y. Gen. Bus. Law §§349 to 350-e (2004); N.C. Gen. Stat. §75-1 et seq. (2004); N.D. Cent. Code 
§51-15-01 et seq. (2003); N.D. Cent. Code §51-12-01 et seq. (2003); Ohio Rev. Code Ann. §1324.01 et 
seq. (2003); Okla. Stat. Ann. tit. 15 §751 et seq. (West 2004); Or. Rev. Stat. §646.605 et seq. (2003); 73 Pa. 
Cons. Stat. §§201-1 et seq. (2004); 3 P.R. Laws Ann. §§341 et seq. (2001); R.I. Gen. Laws §6-13.1-1 et 
seq. (2003); S.C. Code Ann. §39-5-10 et seq. (2003); S.D. Codified Laws §37-24-1 et seq. (2004); Tenn. 
Code Ann. §47-18-101 et seq. (2004); Tex. Bus. & Com. Code Ann. §17.41 et seq. (2004); Utah Code Ann. 
§13-11-1 et seq. (2004); Vt. Stat. Ann. tit. 9 §2453 et seq. (2004); Va. Code Ann. §59.1-196 et seq. (2004); 
Wash. Rev. Code Ann. §§19.86.010 et seq. (2004); W. Va. Code 46A-6-101 et seq. (2003); Wis. Stat. Ann. 
§100.18 (2003); and Wyo. Stat. Ann. §40-12-101 et seq. (2003). 

 
2  Note: While defendants’ violations of the FTC Act are probative of the unlawful nature of defendants’ false 

and misleading conduct, plaintiff concedes that the FTC Act may not, in itself, give rise to a private right of 
action. 
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marketing, packaging, selling and distributing said brewing system as the single serve brewing 44 

system for which STARBUCKS coffee portions were available or exclusively available.3  45 

Specifically, such marketing and packaging included, without limitation: express representations 46 

regarding defendants’ association, affiliation, and joint offerings on the outermost packaging of 47 

the brewing system; and express representations of the same by way of information and materials 48 

contained inside the system’s outer container. Among the representations and information was 49 

defendant STARBUCKS’S widely familiar symbol, logo, and trademark, which defendants 50 

jointly marketed, printed and displayed prominently on said packaging and materials, and 51 

statements that defendants’ system afforded exclusive use of STARBUCKS single portion 52 

brewing cups;4 53 

 4. That by their actions as described above defendant defendants used, provided, 54 

communicated, or disseminated false and misleading information to plaintiff and similarly 55 

situated consumers for reason that while engaging in said activities defendants knew the said 56 

joint offerings by and affiliation or association between the KRAFT brewing system and 57 

STARBUCKS portion brewing cups was highly uncertain; had been terminated, was in the 58 

process of being terminated, or was likely in the immediate and foreseeable future to become 59 

terminated, and that such had resulted in or would result in the perpetual unavailability of 60 

STARBUCKS portion cups compatible for use with the KRAFT brewing system;5 61 

                                                 
3  In competition with, and as compared to, defendant KRAFT’s sole or dominant competitor in the single 

serve coffee brewing market, the class of systems and associated single serving cups offered by 
Keurig/Green Mountain Coffee. 

 
4  See Declaration of KRAFT employee Lori Acker, attached as “Exhibit A.” KRAFT and STARBUCKS 

worked jointly and cooperatively to promote the Starbucks/Tassimo system.  KRAFT’s Lori Acker attested 
that the two collaborated closely on all such matters daily. Acker Decl. ¶ 12, 16-18, 28, 49-50, 53-55 , at 
“Exhibit A.” 

 
5  See Kraft Foods Global, Inc. v Starbucks Corporation,  Case No. 11-389-cv (2nd Cir.), wherein defendant 

KRAFT appealed from the SDNY District Court’s order entered on January 31, 2011 denying KRAFT’s 
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 5. Throughout said period, Defendants understood that in the context of a then-62 

emerging single-serve system consumer coffee market, of considerable importance and 63 

materiality to plaintiff’s and similarly situated consumers’ decisions to purchase a KRAFT “t-64 

cup” style system, as compared to a competing Keurig “k-cup” style system was what brands of 65 

Tassimo-compatible portion-cups would be available to consumers for use with the Tassimo 66 

system; and specifically, whether Tassimo-compatible STARBUCKS portion cups would remain 67 

available.6 68 

 6. That despite KRAFT’s actual or constructive knowledge that its underlying 69 

agreements with STARBUCKS regarding the continued availability of said STARBUCKS t-cups 70 

to consumers, KRAFT, and on information and belief, STARBUCKS also, continued to engage 71 

in the marketing, packaging, sale and distribution of said brewing system with false information 72 

so as to mislead consumers into believing the Tassimo system afforded consumers’ the present 73 

and continued availability of compatible STARBUCKS portion cups; 74 

 7. Among the false and misleading information, advertising, labeling, and other 75 

representations defendants made, throughout the subject period of time, they continued to display 76 

                                                                                                                                                             
application for a preliminary injunction. By letter dated November 5, 2010, Defendant-Appellee 
STARBUCKS notified KRAFT that, effective March 1, 2011, it would terminate the parties’ distribution 
agreement and other related agreements regarding the Tassimo system on the basis that KRAFT had 
materially breached its obligations under the agreements and failed to cure those breaches. KRAFT sought 
a preliminary injunction to prevent STARBUCKS from terminating the agreements which the district court 
denied; See also, Email Correspondence between defendants, attached as “Exhibit B.” 

 
6  Neither KRAFT nor STARBUCKS can plausibly deny knowledge that STARBUCKS’ affiliation with the 

Tassimo system was material [and central] to consumers’ decisions to purchase the Tassimo system.  
Contrary to defendants’ recent arguments, it is widely understood in the marketplace that no variable is 
more important for consumers when selecting a pod brewing system than the coffee brand alligned with the 
system. After abandoning Tassimo owners, when STARBUCKS announced its decision to jump ship and 
align with Keurig/Green Mountain, Keureg/Green Mountain’s actual share price jumped more than 40% as 
a direct result of the announcement, and STARBUCKS’ shares jumped 10%. See Press Reports attached as 
“Exhibit C.” Conversely, the share price of the parent of the coffee brand formerly alligned with Keurig 
dropped 12% as a result of the STARBUCKS/Keurig announcement. See “Exhibit C.” See also, 
Declaration of KRAFT employee Stephen Schwarz, attached as “Exhibit D.” See also, Declaration of 
David Hyland, attached as “Exhibit E.” 
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and sell to consumers Tassimo systems packaged in cartons bearing defendant STARBUCKS’ 77 

familiar logo and representing that defendant STARBUCKS’ portion cups were available and 78 

would remain available for use or exclusive use with the Tassimo system; 79 

 8. Defendants continued to engage in said conduct for a protracted period of, on 80 

information and belief, approximately two (2) years, despite knowing their agreements allowing 81 

continued distribution of the STARBUCKS T-cups had terminated or would imminently 82 

terminate; 83 

 9. That during said period of time, defendants could have, but to maximize their 84 

economic and pecuniary interests, did not undertake any actions or efforts to correct the Tassimo 85 

system’s false and misleading labeling and information; and did not undertake any actions or 86 

efforts to provide or facilitate notice among retailers or consumers that the Tassimo’s packaging, 87 

labeling, and marketing was false and misleading in light of the actual status of defendants’ 88 

dealings and agreements; 89 

 10. During said period of time, despite receiving numerous inquiries and other calls 90 

for response from consumers and the public requesting clarification of the continued availability 91 

of STARBUCKS T-cups, defendants further engaged in the affirmative publication of false and 92 

misleading information regarding the then current and prospective KRAFT/STARBUCKS 93 

offerings, and actively concealed information known to them at the time in an effort to mislead 94 

consumers and the marketplace; 95 

 11. That while defendants were engaging in said conduct which they naturally 96 

understood would result in the discontinuation of Tassimo-compatible STARBUCKS portion 97 

cups, defendant STARBUCKS was contemporaneously engaging in contentious negotiations 98 

with defendant KRAFT as well as negotiations intended to result in offerings by STARBUCKS 99 
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of portioned brewing cups for use with Keurig systems, the Tassimo’s system direct competitor 100 

in the marketplace, all at the expense of consumers who were still purchasing the Tassimo 101 

system under the belief that STARBUCKS brewing cups would be- and for a reasonable time 102 

remain available; 103 

 12. That on information and belief, the discontinuation of STARBUCKS T-cups was 104 

caused, at least in part, by contractual breaches and failures by defendant KRAFT,7 which 105 

KRAFT undertook to maximize its pecuniary and economic interests to the detriment of plaintiff 106 

and those numerous other consumers defendants induced to purchase the Tassimo system by 107 

falsely representing the present and continued availability of Tassimo-compatible STARBUCKS 108 

portion cups; 109 

 13. That defendants’ conduct further constituted unfair, deceptive and unlawful 110 

competitive and business practices for reason that it consented to, endorsed, and benefited from 111 

the joint advertising, labeling, marketing, sales, and distribution in which STARBUCKS engaged 112 

with defendant KRAFT, knowing at all relevant times that KRAFT’s and Green Mountain 113 

Coffee Roasters, Inc.’s proprietary T-cup and K-cup brewing systems existed as a competitive 114 

dichotomy in the marketplace.  Defendants also knew, at all relevant times that: defendants’ false 115 

and misleading packaging and advertising and concealment of the STARBUCKS/KRAFT 116 

dispute and ultimate separation and disassociation; the timing and circumstances surrounding its 117 

discontinuation of STARBUCKS’ T-cups; and its actions in furtherance of the production of 118 

                                                 
7  See Email Correspondence between defendants, attached as “Exhibit B.” 
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STARBUCKS K-cups would confuse and damage consumers in their selection of and purchase 119 

of a T-cup or K-cup system;8  120 

 14. That after defendants knew or had reason to know their agreements concerning 121 

the continued distribution of the STARBUCKS T-cups were in dispute; had terminated; or would 122 

terminate in the future, defendants concealed the information by failing to correct the packaging 123 

of the Tassimo brewing system; by failing to disclose the same to consumers; and by engaging in 124 

systemic concealment as regarded its retailers, online sellers, and the consuming public 125 

generally, thereby causing and perpetuating the false belief by retailers and the public that 126 

defendants’ agreements, joint venture, and joint product offerings related to the Tassimo system 127 

and STARBUCKS T-cups still existed and would remain in existence prospectively;  128 

 15. Defendants’ conduct as set forth herein above, and more fully below, has caused 129 

plaintiff and a great number of similarly situated consumers actual, statutory, and otherwise 130 

available damages at law or in equity; 131 

 16. As a result of wrongful acts and omissions of the defendant in this case, plaintiff 132 

and numerous consumers have been exposed to and damaged by what constitutes one of the 133 

more historically blatant specimens of consumer confusion and fraud, caused by the deliberate 134 

and self-interested actions of defendants. Representative examples of the sentiment expressed by 135 

consumers in response to defendants’ conduct, include the following comments posted to 136 

defendant STARBUCKS’ very own website: 137 

 138 

                                                 
8  November 29, 2010 Statement to Press by defendant Kraft General Counsel Marc Firestone: “Starbucks’ 

unilaterally and unjustifiably declared in public statements the agreement’s termination, needlessly risking 
confusion among customers about the agreement’s status.” (emphasis added).  See “Exhibit F.” 
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 139 

 140 

 141 

 142 

 143 

 144 

See STARBUCKS Customer Feedback, attached as “Exhibit G.” 145 

 146 
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II. THE PARTIES 147 

 17. Plaintiff Pamela Montgomery is a citizen and resident of Michigan, residing in 148 

Okemos, Michigan. 149 

 18. Defendant KRAFT, being Kraft Foods Global, Inc., is a Delaware corporation 150 

with its principal place of business located in Northfield, Illinois.  At all relevant times, KRAFT 151 

engaged in, inter alia, the promotion, distribution and sale of aforenamed Tassimo consumer 152 

goods brewing system; and in connection with its agreements with defendant STARBUCKS, 153 

consumer packaged “Starbucks” coffee products, including Starbucks T-cup portioned brewing 154 

cups; 155 

 19. Defendant STARBUCKS, being Starbucks Corporation, is a Washington 156 

corporation with its principal place of business located in Seattle, Washington.  At all relevant 157 

times, STARBUCKS engaged in, inter alia, the promotion, distribution and sale of its consumer 158 

packaged “Starbucks” coffee products, including Starbucks T-cup portioned brewing cups, and 159 

engaged in the negotiation of-, performance of-, and varied activities related to certain 160 

agreements related to said products with defendant KRAFT; 161 

III. REPRESENTATIVE PLAINTIFF 162 

 20. Dr. Montgomery purchased her KRAFT Tassimo brewing system after comparing 163 

the Tassimo and Keurig systems, based on the false and misleading representations by 164 

defendants regarding the KRAFT/STARBUCKS association described herein; 165 

 21. After the system was purchased, with time it became increasingly difficult and 166 

impossible to find and purchase the Starbucks T-cup portioned brewing cups; 167 

 22. Seeking further information regarding the continued availability of the subject 168 

product Plaintiff inquired from several sources, including the internet; 169 
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 23.  That local retailers, including, without limitation, Fred Meijer, where Plaintiff’s 170 

system was purchased, and Walmart Stores, did not and would not refund Tassimo purchases or 171 

provide any remedy, and represented throughout the class period they were unable to assure 172 

when Starbucks T Cups would again become available or be replenished; 173 

IV. OTHER PROPOSED MEMBERS’ EXPERIENCES 174 

 24. On information and belief, thousands of consumers have suffered the same 175 

consumer experience as plaintiff, and thusly were similarly damaged.  Specifically, these 176 

consumers purchased Defendants’ Tassimo brewing system, which exterior packaging contained 177 

on its face the Starbucks logo and information and included documents with the brewing system 178 

which defined to the purchasing customers the availability and use of Starbucks compatible 179 

brewing cups which were designed for use with the Tassimo/Starbucks brewing system; 180 

 25.  The alteranative brewing system in the marketplace during the relevant class 181 

period, the Keurig brewing system, and all other available brewing systems, did not allow, by 182 

design, for the use of Starbucks brewing cups; 183 

V. CLASS ACTION ALLEGATIONS 184 

 26. Plaintiff brings this case as a class action pursuant to Fed. R. Civ. P. 23 on behalf 185 

of herself and on behalf of a class; 186 

 27. Plaintiff seeks certification of the following: 187 

NATIONAL CLASS 188 

 All persons in the United States who purchased, between 189 
August 9, 20109 and December 31, 2011 the Tassimo/Starbucks 190 
coffee brewing system which exterior box packaging contained on 191 
its face the Starbucks logo and Starbucks information and included 192 
documents with the brewing system which defined to the 193 
purchasing customers the availability and use of Starbucks 194 

                                                 
9  See KRAFT v STARBUCKS Complaint in Case No. 7:10-cv-09085-CS, ¶ 53, attached as “Exhibit H.” 
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compatible brewing cups which were designed for use only with 195 
the Tassimo/Starbucks brewing system. 196 
 197 
 Plaintiff expressly reserves her right to amend this 198 
definition if discovery and further investigation reveal that the 199 
National Class should be expanded or otherwise modified. 200 
 201 

MICHIGAN CLASS 202 
 203 

 All persons in the State of Michigan who purchased, 204 
between August 9, 2010 and December 31, 2011 the 205 
Tassimo/Starbucks coffee brewing system which exterior box 206 
packaging contained on its face the Starbucks logo and Starbucks 207 
information and included documents with the brewing system 208 
which defined to the purchasing customers the availability and use 209 
of Starbucks compatible brewing cups which were designed for 210 
use only with the Tassimo/Starbucks brewing system 211 
 212 
 Plaintiff expressly reserves her right to amend this 213 
definition if discovery and further investigation reveal that the 214 
Michigan Class should be expanded or otherwise modified. 215 
 216 

NUMEROSITY 217 
 218 
 28. The National and Michigan Classes (collectively the “Class”) are so numerous 219 

that the individual joinder of all members, in this or any action, is impracticable.  The exact 220 

number or identification The National Class and the District of Columbia Class (collectively the 221 

"Class").  The exact number or identification of Class members is presently unknown to Plaintiff, 222 

but it is believed that the National Class numbers in the hundreds of thousands, while the 223 

Michigan number is at least in the thousands. The identity of Class members is ascertainable. 224 

Class members may be informed of the pendency of this class action by a combination of direct 225 

mail and public notice, or other means, including through the records possessed by defendants 226 

and their retail affiliates; 227 

 228 

 229 
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COMMONALITY 230 

 29. Common questions of fact and law exist as to all members of the Class, which 231 

predominate over questions affecting only individual members of the Class. These include, but 232 

are not limited to, the following: 233 

(a)  whether defendants and their retail affiliates packaged, promoted, 234 

distributed or sold products with false and/or misleading 235 

information; 236 

(b) whether as more fully particularized in the following causes of 237 

action defendants’ conduct in marketing, promoting, distributing 238 

and selling said Tassimo/Starbucks system violated federal and/or 239 

Michigan laws; 240 

(c) whether defendant and their retail affiliates engaged in unfair, 241 

unconscionable, or deceptive methods, acts, or practices in the 242 

conduct of trade or commerce or otherwise unlawful business and 243 

trade practices under applicable state and federal law; 244 

(d) whether and to what extent representative plaintiff and the Class 245 

members are entitled to compensatory damages, including actual 246 

damages; 247 

(e) additionally and alternatively, whether and to what extent 248 

representative plaintiff and the Class members are entitled to 249 

compensatory damages, including statutory damages; 250 
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 (f)  additionally and alternatively, whether and to what extent 251 

representative plaintiff and Class members are entitled to 252 

declaratory, injunctive and/or equitable relief; 253 

TYPICALITY 254 

 30.  Plaintiff’s claims are typical of the claims of the Class and all such claims arise 255 

out of the same wrongful course of conduct engaged in by defendants; 256 

ADEQUACY 257 

 31. Plaintiff is an adequate representative of the Class because she is a member of the 258 

Class and her interests do not conflict with the interests of the members of the Class she seeks to 259 

represent. Plaintiff is represented by experienced and able counsel, and plaintiff’s counsel 260 

intends to prosecute this action vigorously for the benefit of all Class members. Plaintiff and her 261 

counsel can fairly and adequately protect the interests of the members of the Class; 262 

PREDOMINANCE AND SUPERIORITY 263 

 32. The class action is the best available method for the efficient adjudication of this 264 

litigation because individual litigation of the Class members' claims would be impracticable and 265 

individual litigation would be unduly burdensome to the courts. Further, individual litigation has 266 

the potential to result in inconsistent or contradictory judgments. A class action in this case 267 

presents fewer management problems and provides the benefits of single-adjudication, 268 

economies of scale, and comprehensive supervision by a single court; 269 

 270 

 271 

 272 

 273 
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VI. CAUSES OF ACTION 274 

COUNT I 275 
 276 

Violation of the Michigan Consumer Protection Act 277 
MCL 45.903 et seq.  278 

 279 
 33. Plaintiff repeats and realleges each of the foregoing and following allegations as if 280 

fully set forth herein; 281 

 34. The Michigan Consumer Protection Act (hereinafter “MCPA” or the “Act”), at 282 

MCL § 45.903 et seq., prohibits unfair, unconscionable, or deceptive methods, acts, or practices 283 

in conduct of trade or commerce; 284 

 35. As for fully set forth herein above and below, defendants who at all relevant times 285 

were engaged in trade or commerce, violated the following pertinent provisions of the MCPA, 286 

which sections define the types of conduct constituting violations thereunder during the subject 287 

time period, being January 2010 through August 2011 or approximately that period:   288 

(a) Causing a probability of confusion or misunderstanding as to the 289 
source, sponsorship, approval, or certification of goods or services; 290 

 291 
(c) Representing that goods or services have sponsorship, approval, 292 

characteristics, ingredients, uses, benefits, or quantities that they do 293 
not have or that a person has sponsorship, approval, status, 294 
affiliation, or connection that he or she does not have; 295 

 296 
(h) Advertising goods or services with intent not to supply reasonably 297 

expectable public demand, unless the advertisement discloses a 298 
limitation of quantity in immediate conjunction with the advertised 299 
goods or services. 300 

 301 
(n) Causing a probability of confusion or of misunderstanding as to the 302 

legal rights, obligations, or remedies of a party to a transaction. 303 
 304 
(p) Disclaiming or limiting the implied warranty of merchantability and 305 

fitness for use, unless a disclaimer is clearly and conspicuously 306 
disclosed. 307 

 308 
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(q) Representing or implying that the subject of a consumer transaction 309 
will be provided promptly, or at a specified time, or within a 310 
reasonable time, if the merchant knows or has reason to know it will 311 
not be so provided. 312 

 313 
(s) Failing to reveal a material fact, the omission of which tends to 314 

mislead or deceive the consumer, and which fact could not 315 
reasonably be known by the consumer. 316 

 317 
(t) Entering into a consumer transaction in which the consumer waives 318 

or purports to waive a right, benefit, or immunity provided by law, 319 
unless the waiver is clearly stated and the consumer has specifically 320 
consented to it. 321 

 322 
(u) Failing, in a consumer transaction that is rescinded, canceled, or 323 

otherwise terminated in accordance with the terms of an agreement, 324 
advertisement, representation, or provision of law, to promptly 325 
restore to the person or persons entitled to it a deposit, down 326 
payment, or other payment, or in the case of property traded in but 327 
not available, the greater of the agreed value or the fair market value 328 
of the property, or to cancel within a specified time or an otherwise 329 
reasonable time an acquired security interest. 330 

 331 
(w) Representing that a consumer will receive a rebate, discount, or other 332 

benefit as an inducement for entering into a transaction, if the benefit 333 
is contingent on an event to occur subsequent to the consummation 334 
of the transaction. 335 

 336 
(bb) Making a representation of fact or statement of fact material to the 337 

transaction such that a person reasonably believes the represented or 338 
suggested state of affairs to be other than it actually is. 339 

 340 
(cc) Failing to reveal facts that are material to the transaction in light of 341 

representations of fact made in a positive manner. 342 
 343 

 36. Defendants’ conduct as described herein above and below violated MCL § 344 

45.903(3)(1)(a), (c), and (bb) for reason that the aforementioned false and misleading product 345 

information caused and resulted in a high probability of confusion or misunderstanding among 346 

consumers as to the overall state of affairs surrounding the Tassimo/Starbucks system; and the 347 

Tassimo system’s and Starbucks T-cups’ source, sponsorship, approval, certification or 348 

characteristics, namely that such sponsorship, approval, or certification by defendant 349 
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STARBUCKS regarding Starbucks T-cups with respect to  defendant KRAFT, or by defendant 350 

KRAFT regarding the Tassimo system with respect to defendant STARBUCKS existed and 351 

would continue to exist, despite defendants’ actual and constructive knowledge to the contrary, 352 

which knowledge defendants possessed, on information and belief, from or before October, 353 

2010; 354 

 37. Defendants’ conduct as described herein above and below violated MCL § 355 

45.903(3)(1)(h) for reason that from, on information and belief, or about October 2010 through 356 

or about August 2011 defendants’ independently and jointly advertised and sold the Tassimo 357 

system and corresponding Starbucks T-cups including false and misleading information 358 

regarding the same despite their actual or constructive knowledge and intent that reasonably 359 

expectable public demand for the Starbucks T-cups would not be met; 360 

 38. Defendants’ conduct as described herein above and below violated MCL § 361 

45.903(3)(1)(n) and (t) for reason that defendants caused confusion and misunderstanding among 362 

consumers as to their legal obligations, rights, remedies, and benefits in relation to their purchase 363 

or other receipt of a Tassimo brewing system; 364 

 39. Defendants, in violation of MCL § 45.903(3)(1)(p) and (t) on information and 365 

belief, will claim that certain information or notice operated in some way to affect the warranty 366 

of merchantability and fitness for use, or other obligation, right, remedy, or benefit to which 367 

plaintiff and consumers are entitled, despite not clearly and conspicuously disclosing the same as 368 

required; 369 

 40. Defendants’ conduct as described herein above and below violated MCL § 370 

45.903(3)(1)(q) for reason that from, on information and belief, or about October 2010 through 371 

or about August 2011 defendants’ independently and jointly advertised and sold the Tassimo 372 
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system and corresponding Starbucks T-cups including the false and misleading information 373 

mentioned herein despite their actual or constructive knowledge that the subject of the 374 

transactions, that being plaintiff’s and consumers’ brewing and consumption of coffee using 375 

compatible Starbucks T-cups, would not be provided promptly, or at a specified time, or within a 376 

reasonable time; 377 

 41. Defendants’ conduct as described herein above and below violated MCL § 378 

45.903(3)(1)(s) for reason that defendants independently and jointly advertised, distributed and 379 

sold the Tassimo system and corresponding Starbucks T-cups including the false and misleading 380 

information mentioned herein while failing to reveal to Plaintiff, Class members, and the public 381 

the true status of their relationship, association, agreements and disputes as those related to the 382 

continued availability and supply of Starbucks T cups as represented, which information 383 

constitutes material facts, the omission of which by defendants tended to and did actually 384 

mislead and deceive plaintiff, the Class, and the Public, and which facts could not reasonably 385 

have been known or ascertained by plaintiff, the Class, or the Public;  386 

 42. Defendants’ conduct as described herein above and below violated MCL § 387 

45.903(3)(1)(u) for reason that upon plaintiff’s, Class members’ and others’ attempts to  rescind, 388 

cancel, or otherwise terminate purchases of the Tassimo system in accordance with  defendants’ 389 

advertisements, representations, and other provisions of law, defendants and defendants’ agents 390 

did not promptly restore the payments such persons gave for the Tassimo systems;  391 

 43. Defendants’ conduct as described herein above and below violated MCL § 392 

45.903(3)(1)(w) for reason that defendants represented to plaintiff, the Class, and to the public, 393 

as an inducement for purchasing the Tassimo/Starbucks system, that they would receive the 394 

benefit of having available and using compatible Starbucks brewing cups, when in actuality that 395 
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benefit was not reasonably certain and secure for the subject time period, and in fact the 396 

provision of which was, contrary to law, contingent on events and conditions defendants knew 397 

had not occurred, consummated, or become assured prior to the systems being purchased; 398 

 44. Defendants’ conduct as described herein above and below violated MCL § 399 

45.903(3)(1)(cc) for reason that Defendants failing to reveal to plaintiff, the Class, and the public 400 

facts material to their purchases of the Tassimo/Starbucks system in light of defendants’ 401 

affirmative and positive representations regarding the state of affairs surrounding the 402 

Tassimo/Starbucks system and the continued availability of compatible Starbucks brewing cups, 403 

which representations included, but were not limited to, the images and information printed on 404 

the Tassimo system’s outside carton; 405 

 45. Defendants violated the MCPA provisions identified above on each occasion a 406 

Tassimo/Starbucks system was sold to plaintiff and/or any member of the Class during the 407 

subject time period, as a result of which plaintiff and the Class have suffered actual harm;  408 

 WHEREFORE, Plaintiff, a person who has suffered damage as a result of defendants’ 409 

violations of the MCPA, together with Class members, seeks actual and/or compensatory 410 

damages; restitution; and equitable relief, including, without limitation, refunds of the payments 411 

tendered for the Tassimo systems purchased during the subject period; the costs and expenses of 412 

litigation, including attorneys’ fees; and any additional and further relief deemed available and 413 

appropriate under the circumstances.   414 

COUNT II 415 
 416 

Innocent Misrepresentation 417 
 418 

 46. Plaintiff repeats and realleges each of the foregoing and following allegations as if 419 

fully set forth herein; 420 
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 47. Defendants’ representations, as set forth in the preceding paragraphs, were made 421 

in connection with the making of a contract between plaintiff and Class members, and 422 

defendants; 423 

 48. Plaintiff and the Class would not have entered into the contracts to purchase the 424 

Tassimo/Starbucks system had the representations not been made; 425 

 49. Plaintiff and the Class suffered damage and economic losses as a result of 426 

entering into the contract, which losses benefited defendants and continue to benefit defendants; 427 

 WHEREFORE, Plaintiff together with Class members, seeks actual and/or compensatory 428 

damages; restitution; requests their purchases of said Tassimo systems be voided; and further 429 

seek equitable relief, including, without limitation, refunds of the payments tendered for the 430 

Tassimo systems purchased during the subject period; the costs and expenses of litigation, 431 

including attorneys’ fees; and any additional and further relief deemed available and appropriate 432 

under the circumstances.   433 

COUNT III 434 

Breach of Express and Implied Warranties 435 
 436 

 50. Plaintiff repeats and realleges each of the foregoing and following allegations as if 437 

fully set forth herein; 438 

 51. Defendants are merchants with respect to the subject consumer products pursuant 439 

to MCL 440.2104; 440 

 52. The Tassimo/Starbucks systems plaintiff and the Class purchased were subject to 441 

implied warranties of merchantability under MCL 440.2314; 442 

 53. Defendants, to induce the sales made certain express warranties and 443 

representations to Plaintiff, both orally and in writing (including, but not limited to, the 444 
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Tassimo/Starbucks statements contained on the outer container in which the systems were 445 

packaged, and which defendants and their affiliates placed on display) and through their 446 

advertising and conduct; 447 

 54. These express and implied warranties and representations, and the corresponding 448 

impressions they created, included, but were not limited to representations that the Tassimo 449 

systems afforded consumers’ the present and continued availability of compatible STARBUCKS 450 

portion cups for use with the systems, and that the systems was designed for use with Starbucks 451 

brewing cups, and that Starbucks brewing cups were designed for use with the Tassimo brewing 452 

systems; 453 

 55. That contrary to said warranties and representations, contemporaneous to and 454 

following plaintiff’s and Class members’ purchases, defendants terminated and discontinued 455 

supply of Starbucks T cup brewing cups;  456 

 56. As a result, plaintiff and Class members cannot use the systems they purchased to 457 

brew Starbucks coffee; 458 

 57. Defendants have been unable and/or have refused to correct this problem or to 459 

void the purchases within a reasonable time; 460 

 58. As a direct and proximate result of defendants’ various breaches of warranty, 461 

plaintiff and the Class have suffered damages, including the cost of purchasing the 462 

Tassimo/Starbucks system; diminished resale value of the system; interruption in use of the 463 

system to brew Starbucks coffee; and the cost of cover including having to purchase Tassimo’s 464 

competing system, the Keurig type system, together with costs and attorney fees  incurred in 465 

attempting to obtain relief from defendants’ wrongful conduct; 466 
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 WHEREFORE, Plaintiff together with Class members, seeks actual and/or compensatory 467 

damages; restitution; requests their purchases of said Tassimo systems be voided; and further 468 

seek equitable relief, including, without limitation, refunds of the payments tendered for the 469 

Tassimo systems purchased during the subject period; the costs and expenses of litigation, 470 

including attorneys’ fees; and any additional and further relief deemed available and appropriate 471 

under the circumstances.   472 

COUNT IV 473 
 474 

Breach of Contract 475 
 476 

 59. Plaintiff repeats and realleges each of the foregoing and following allegations as if 477 

fully set forth herein; 478 

 60. That plaintiff’s and Class members’ transactions to purchase Tassimo/Starbucks 479 

systems constitute valid, enforceable contracts; 480 

 61. Defendants have breached the contracts by failing to provide or ensure reasonable 481 

availability and supply of compatible Starbucks brewing cups as represented and promised; 482 

 62. As a result of defendants’ breach, plaintiff and Class members have suffered 483 

damages;  484 

 WHEREFORE, Plaintiff together with Class members, seeks actual and/or compensatory 485 

damages; restitution; requests their purchases of said Tassimo systems be voided; and further 486 

seek equitable relief, including, without limitation, refunds of the payments tendered for the 487 

Tassimo systems purchased during the subject period; the costs and expenses of litigation, 488 

including attorneys’ fees; and any additional and further relief deemed available and appropriate 489 

under the circumstances.   490 

 491 
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PRAYER FOR RELIEF 492 

 WHEREFORE, Plaintiff together with Class members, requests judgment in their favor 493 

and against defendants on each and every Count set forth herein in an amount exceeding 494 

$5,000,000.00 to satisfy their actual and/or compensatory damages and restitution;  and further 495 

seek equitable relief, including, without limitation,  ordering defendants to tender refunds of the 496 

payments made for said products; together with any other remedies available under the Lanham 497 

Act, including, but not limited to, treble damages; disgorgement of profits; and costs and 498 

attorney’s fees, and any additional and further relief deemed available and appropriate under the 499 

circumstances. 500 

JURY DEMAND 501 

 Plaintiff and the Class demand trial by jury in all matters so triable. 502 

Dated: October 9, 2012 Respectfully submitted, 503 
 504 
       /s/timothy mccarthy/ 505 
 By:  _______________________________ 506 
 Timothy H. McCarthy Jr. (P74698) 507 
       508 
       Peter W. Macuga II (P28114) 509 
       MACUGA, LIDDLE & DUBIN, P.C. 510 
       975 East Jefferson Avenue 511 
       Detroit, Michigan 48207-3101 512 
       Telephone: (313) 392-0015 513 
       Telecopier: (313) 392-0025 514 
       pmacuga@mldclassaction.com 515 
       516 
       Timothy H. McCarthy Jr. 517 

THE McCARTHY LAW GROUP P.C. 518 
       3905 Raleigh Drive 519 
       Okemos, Michigan  48864 520 
       Telephone: (517) 977-1880 521 
       Telecopier: (517) 913-5971 522 
       tim@mccarthy-group.net  523 
 524 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

-------------------------------------- X 
KRAFT FOODS GLOBAL, INC., 

Plaintiff, 

-against-
INDEX NO. 10 CIV 09085 (Seibel) 

STARBUCKS CORPORATION, 

Defendant. 

-------------------------------------- X 

DECLARA TION OF LORI ACKER 

I, Lori Acker, declare based upon personal knowledge and investigation and under 

penalty of perjury that the following is true and correct: 

1. I am currently the Sf. Director of Marketing, U.S. Premium Coffee & Tea for 

Kraft Foods Global, Inc. ("Kraft") and have held this position since October 2008. I have been 

employed by Kraft since 1998. Prior to being Sr. Director of Marketing, U.S. Premium Coffee 

& Tea, I was the Director of Marketing, U.S. Premium Coffee & Tea. Prior to that role, I was 

Director of Marketing for U.S. Tassimo. 

2. As Sr. Director of Marketing, U.S. Premium Coffee & Tea, my responsibilities 

include developing the strategies and marketing plans to deliver short term and long term 

volume, revenue, share and profit targets. I leverage marketplace consumer insights and 

competitive trends to provide direction for product, price, placement and promotion. Further, I 

lead a cross functional team that includes marketing, finance, consumer ¥wn,rn",~, 

market supply chain that jointly to and execute 

brand straltel.!:les. 
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3. The U.S. CPG (consumer packaged goods) Premium Coffee segment, which is 

the segment in which the Starbucks brands compete, is highly competitive, and in 2009 it 

generated total U.S. sales of over $1.6 billion 1 

4. The U.S. CPG Premium Coffee segment is comprised of those coffee products 

that are generally in a bag and made with high quality coffee beans such as the Arabica beans. 

The Super Premium Coffee offerings are comprised of those coffee products that are at the 

highest end of the Premium segment. 

5. Since June 2008, I have been responsible for managing Kraft's U.S. relationship 

with Starbucks. 

6. As part of my responsibility for managing Kraft' s U.S. relationship with 

Starbucks I am familiar with the Supply and License Agreement between Kraft and Starbucks 

dated March 29,2004 ("R&G Agreement") pursuant to which Kraft owns the exclusive right to 

sell, market, and distribute packaged Starbucks roasted whole bean and ground coffee to Kraft's 

customer base of grocery stores and other retail food outlets, which is referred to as the consumer 

packaged goods or "CPG" market ("CPG business"). 

7. The CPG market includes grocery and supermarket chains, wholesalers, club 

stores, mass merchandisers, distributors, drug stores and other retail food outlets. 

8. Kraft is world renowned for its strength in the CPG sector. Kantar, a prominent 

global retail insights and consulting finn, recently ranked Kraft's sales force No.1 among all 

CPG companies, including Procter & Gamble, PepsiCo, Unilever, and General 

Nielsen a copy of which is attached hereto as Exhibit J. 
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Mills. To the best of my knowledge, infonnation and belief, Kraft has devoted significant 

resources to leverage its considerable leadership and expertise in world-class ePG Marketing, 

Sales, Logistics, Market Research and Innovation Strategy to Starbucks' benefit throughout the 

course of the companies' twelve (12) year partnership. 

9. I oversee the day-to-day aspects of the ePG business with Starbucks, including, 

among other things, business perfonnance, marketing (inclusive of advertising and promotions), 

sales, supply chain, innovation strategy and market research. I communicate on a daily basis 

with one or more Starbucks' employees related to the partnership. 

Kraft's Cross-Functional Team Dedicated to its Starbucks Contract 

10. To support the contract with Starbucks, Kraft has assembled a cross-functional 

team of professionals, drawn from marketing, sales, finance, market research, consumer 

promotion, and supply chain. At least one-half of these professionals are dedicated exclusively 

to the Starbucks ePG business relationship. 

11. At the beginning of each fiscal year, Kraft shares its staffing levels with 

Starbucks, and specifically identifies for Starbucks each member of the Kraft team that is being 

charged to the business. 

12. The members of Kraft's team are in daily contact with their Starbucks' 

counterparts to address, among other things, marketing (inclusive of advertising and 

promotions), sales, finance, innovation, and other factors related to driving the business and its 

performance. In addition, on team consumer market 

chain on a 
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13. The level of staffing that Kraft dedicates to Starbucks is consistent with Kraft's 

general business practices and policies. For instance, the staffing is commensurate with how 

Kraft has staffed its iconic brand Maxwell House, which generates significantly more revenue 

than the contract with Starbucks does in the U.S. 

14. To the best of my knowledge, information and belief, during my tenure with the 

business and up until October 5, 2010, Starbucks had never accused Kraft of failing to devote 

sufficient personnel and resources to the ePG business. 

15. Kraft highly values its contractual ePG business relationship with Starbucks. To 

this end, Kraft has endeavored to involve Starbucks in all aspects of the ePG business. 

Kraft's Involvement of Starbucks Personnel in Marketing and Promotion of Products 

16. Starbucks' personnel have been fully engaged on all aspects of Kraft's marketing 

and promotion of the Licensed Products, including creative development, execution and analysis 

of results. 

17. In addition, Kraft has closely collaborated with Starbucks on all national 

advertising and consumer promotion efforts beginning with the formulation of strategy and 

continuing through final execution. 

18. Kraft conducts weekly joint team meetings with Starbucks' personnel to discuss 

all aspects of the business requiring attention including marketing, innovation, business 

performance, sales opportunities and research needs? In addition, both Kraft and Starbucks 

marketing personnel participate in weekly advertising meetings that include the advertising 

for example. representative meeting notices and status reports, attached collectively hereto as Exhibit 2. 

D8166l74858. 
DB 1/66223666.2 
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agency, often the media agency, Starbucks' and Kraft advertising personnel, and Kraft Consumer 

Insights personnel. These weekly meetings ensure Starbucks is involved from the development 

process through to final creative development and testing. 

19. In January of2010, Starbucks' requested and Kraft agreed to switch to Starbucks' 

advertising agency to ensure "one voice" for the Starbucks brand. 

20. Kraft does not implement advertising plans or executions (how the advertising 

message is presented) without Starbucks' review, input, and approval. 

Customer Controlled Advertising 

21. Starbucks' has identified four examples of advertising executions that it asserts 

show that Kraft did not involve them in advertising approvals and, therefore, materially breached 

the R&G Agreement. 

22. Each of the examples Starbucks cites are customer programs, which are carried 

out and controlled by individual CPG retail customers, not Kraft, as opposed to national 

advertising, which is led by Kraft. Kraft strives to provide Starbucks with as much lead time as 

possible to approve such customer programs, however, given that these efforts are led by 

customers, the approval process is sometimes accelerated. 

23. First, the Safeway Breast Cancer Awareness Program ("BCA") took place in 

September 2009. The Safeway/Kraft BCA program did not initially include Starbucks but 

Safeway requested Starbucks brand inclusion so Kraft notified Starbucks as soon as Safeway 
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out and controlled by individual CPG retail customers, not Kraft, as opposed to national 

advertising, which is led by Kraft. Kraft strives to provide Starbucks with as much lead time as 

possible to approve such customer programs, however, given that these efforts are led by 

customers, the approval process is sometimes accelerated. 

23. First, the Safeway Breast Cancer Awareness Program ("BCA") took place in 

September 2009. The Safeway/Kraft BCA program did not initially include Starbucks but 

Safeway requested Starbucks brand inclusion so Kraft notified Starbucks as soon as Safeway 
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requested. Starbucks ultimately approved its participation in the in-store BCA display on 

24. Second, as to the Publix television advertisement featuring Starbucks Licensed 

Products, Starbucks approved participation in the Publix TV promotion along with other 2010 

Publix programs in late 2009. When Greg Price, then Starbucks VP of CPG, approved the 

Publix 2010 programs including this Publix TV initiative in November of 2009, he did not 

inform Kraft that he expected executional approval of the Publix TV promotion until after the 

Publix TV ad went live. Kraft also had no expectation that the Publix TV creative would be 

reviewed by Kraft or Starbucks prior to it going live because: 

1) Publix developed their own TV creative promoting their store which featured multiple 

breakfast themed brands; and 2) Starbucks brand inclusion was to be similar to an in-flyer 

feature, the type of which manufacturers typically do not review. 

25. Third, with respect to the Kroger "Look What's New Program," Starbucks 

approved the original plans to participate in the March 2010 program, and was an integral part of 

the final execution. Despite Starbucks' assertion that Kraft requested approval in 24 hours, 

Starbucks engaged on the creative development beginning on 1/15/104 through final approval in 

late February. 

26. Fourth, regarding Starbucks' allegations about the Publix.com website as part of a 

broader 2010 Publix strategy, Starbucks again, mistaken. Kraft gained initial approval for all 

2009 email re: ,,,,,pm,,,, BeA program 

email dated 
Exhibit 

15,2010 re: 3. 10 L WN- creative 
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Publix program elements from Greg Price in November 2009. In April, Kraft provided the first 

draft of the Publix.com creative for review, with a second review planned for the following 

week. 5 Kraft cancelled this initiative in May 20106 because Starbucks advised it was not 

comfortable going forward with it. 

Kraft's Development of the Confidential Marketing and Merchandising Programs 

27. In the highly competitive Premium Coffee segment, Kraft devotes substantial 

resources to the development of Kraft's comprehensive marketing and merchandising plans for 

the Starbucks licensed products. 

28. The marketing and merchandising strategy, plans and programs that Kraft 

develops in collaboration with Starbucks for the Starbucks CPG business are confidential and 

proprietary. 

29. Kraft has contracts ("Advertising Contracts") with the advertising agencies 

handling the creative development of advertising programs for its CPG Business for both 

Starbucks and Seattle's Best Coffee Products. 

30. Kraft also has a contract with News America, the company that owns the rights 

for about half of the national in-store advertising and promotional vehicles. 

31. In the late summer of each year, Kraft begins its planning and development of the 

Marketing and Merchandising strategy for the upcoming calendar year beginning January 1. 

email dated April 21, 20 I 0 rPfH.rrl"H' Publix with attached hereto as Exhibit 5. 

email dated 18, 20 I 0 email re: Kraft.com Publix 
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Once the joint marketing teams have finalized those plans, they are submitted to the Oversight 

Committee (also known as the Management Committee) for approval. 

32. The annual marketing strategy development requires Kraft to identify the 

marketing objectives (pentration or buy rate), strategic consumer target, product positioning and 

messaging. 

33. Once Kraft develops potential product messaging with the input of Starbucks and 

the advertising agency, it engages in consumer testing to identify and employ the messaging that 

will best optimize the Starbucks brand strategy. 

34. Kraft began engaging Starbucks on the 2011 calendar year marketing plans during 

the summer of2010 and conducted in-person marketing plan kick-off meetings which were 

attended by Starbucks, Kraft and agency personnel on 8/17110 for Seattle's Best Coffee brand 

and 911711 0 for Starbucks brand. The joint teams worked together for several months resulting 

in the formulation of the 2011 marketing strategies and flow charts that show all marketing 

elements and the associated spending through December 31, 2011. 

35. In addition to developing a confidential and proprietary marketing plan, Kraft also 

developed and provided Starbucks with a confidential and proprietary merchandising plan for the 

first half of the 2011 calendar year. 

36. Kraft developed the confidential and proprietary 2011 marketing and 

merchandising strategy and provided them to Starbucks with the understanding and expectation 

that Kraft would continue to be the "'.~'~'UJ' seller in the United States of the Starbucks brand 

under the terms the R&G 
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37. Both the marketing and merchandising plans require Kraft to make certain non-

refundable spending commitments for the placement of advertising and promotional programs. 

38. On average, there is a lead time of three to six months required to place 

advertising and consumer promotions and one to five months for customer (retailer) 

merchandising commitments 

39. Like the lead time required for the advertising and merchandising programs, total 

Kraft Coffee has already made commitments for in-store advertising and promotional vehicles 

with News America for multiple cycles through December 2011. 

40. Although Kraft has already contractually secured in-store advertising and 

promotional vehicles with News America, I have been informed that representatives of Starbucks 

contacted News America without Kraft's consent to: (l) obtain the calendar of events previously 

secured by Kraft; and (2) direct in-store advertising and promotional vehicles after February 28, 

2011. 7 

41. On December 14,2010, representatives of Seattle's Best Coffee approved certain 

in-store creative for the period March-April 2011. 8 

42. Two days later, however, during the December 16, 2010 Management Committee 

Meeting, Starbucks advised Kraft that it will not discuss or approve any marketing, advertising 

or promotional plans for Kraft's CPG Business that post-date February 28, 2011. 

email chain dated December 
attached hereto as Exhibit 
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and Eric 
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43. Despite having Kraft's detailed marketing plans for its Starbucks CPG Business 

for calendar year 2011, Starbucks refuses to discuss the implementation of Kraft's marketing 

plans beyond 2/28111. 

44. I have been informed that Starbucks has directed Kraft's advertising agency for 

Seattle's Best Coffee to exclude Kraft from future meetings and creative development associated 

with the implementation of Kraft's 2011 marketing plans for Seattle's Best Coffee. 

45. Because Kraft disputes Starbucks' assertion that the R&G Agreement has been 

terminated effective March 1,2011, Kraft has continued to honor its obligations under that 

agreement, including the requirement that Kraft refrain from marketing and distributing a super 

premium coffee other than Starbucks products in the CPG channels. 

46. Starbucks has shared Kraft's confidential and proprietary marketing and business 

plans with Acosta (Starbucks newly appointed agent), and unless enjoined, Starbucks and Acosta 

will use and exploit Kraft's confidential and proprietary marketing and merchandising plans 

resulting in a direct, immediate and substantial injury to Kraft that is not compensable in money 

damages. 

47. In a December 9, 2010 email from Acosta's Business Manager Ted Miller, to 

Kraft's customer Drugstore.com, Acosta advises Kraft's customer that it is "looking at all Kraft 

future and past promotions to get a better feel of what has been done for your business. We will 

be reaching out to you for appts to discuss opportunities for 2011." 9 

A copy of Acosta's December 9, 2010 email to Kraft's customer is attached hereto as Exhibit 9. 
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48. Acosta's improper contact with Kraft's customers is causing confusion in the 

marketplace as evidenced by multiple emails and phone calls from customers to Kraft. 10 

Market Research, Product Performance Assessment and Financial Information 

49. Kraft includes Starbucks in all market research efforts designed for the Starbucks 

and Seattle's Best Coffee brands including focus groups, new product research, advertising 

testing, and much more to understand the consumer and marketplace trends. 

50. At Kraft's invitation, Starbucks also has participated in annual Situation 

Assessments, where the Kraft Market Research team performed an in-depth analysis of the 

Coffee Category, with a focus on the Premium Coffee segment. Included in the Situation 

Assessment is a review of Coffee Category, Premium Segment and Brand level (including 

Starbucks and Seattle's Best) consumption trends, consumer purchase dynamics, drivers of 

business performance, and often times a summary of research conducted throughout the previous 

year (including, among other things Marketing Mix and Consumer Tracking). Situation 

Assessments are performed for all major Kraft brands, and provide guidance to the Cross 

Functional business teams for building their annual strategy and/or marketing plans. 

51. This Situation Assessment also identifies the brands that compete with Starbucks 

in the premium coffee segment as well as how the Starbucks products perform in relation to the 

competition. 

emails from Kraft customers. marked hereto as Exhibit 10. 
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52. Kraft also provides Starbucks with periodic marketing mix analyses that explore 

key performance drivers as well as the efficiency and effectiveness of specific marketing 

elements, such as trade, print and radio to enable Kraft and Starbucks to make adjustments to 

maximize the impact of the spend on product gro\\1;h. Kraft's Marketing Mix Analysis 

demonstrates that Kraft continues to deliver strong Starbucks advertising programming. From 

2004 to 2010, Starbucks paybacks (a measure of return on investment that shows performance of 

efforts) have been in-line with other coffee brands and have improved since 2004. Furthermore, 

Kraft tested recent Starbucks Packaged Coffee advertising campaigns (from 2008-2010) amongst 

targeted consumer audiences, which validated the effectiveness of those campaigns with scores 

including "breakthrough" and "brand affinity" significantly above norm. 

53. Kraft provides Starbucks with daily reports of shipments by brand and channel. 

These reports provide Starbucks with information on how much product was shipped as well as 

the associated revenue. 

54. Kraft also provides Starbucks with access to Kraft's Nielsen database, which 

measures retailer sales in rclation to the competition. Through this access, Starbucks can chart 

and monitor the performance of the business in Grocery, Drug, Mass (ex. Walmart) customers. 

55. Kraft and Starbucks conduct monthly close meetings during which Kraft reviews 

with Starbucks the financial performance of the business in the preceding month. In these 

meetings, Starbucks has opportunity to ask as many questions as they would like to and Kraft 

responds to all their questions the meetings or shortly thereafter. In 

Kraft provides financials, COilsumn 

month. 
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56. Kraft marketing personnel have supplied Starbucks with detailed advertising and 

consumer promotion budgets on at least a quarterly basis, as well as Kraft finance personnel 

providing standardized P&Ls that reflect advertising and promotions (including consumer 

. .. d d) 11 promotIOns, consumer IncentIves an tra e . 

57. Kraft marketing personnel also often conduct quarterly advertising and consumer 

promotions budget reviews with Starbucks marketing personnel, making its finance staff 

available as needed to answer Starbucks' budget-related questions, and promptly providing 

Starbucks with any additional requested budget detail. 12 

58. Starbucks has praised Kraft's performance in the area of finance and budgets. For 

example, in a July 2, 2010 email to Kraft, Adam Hewitt [Business Analysis Manager] of 

Starbucks commended members of Kraft Foods finance team regarding the extensive 

information contained in certain P&Ls: 

L 

The information that Lynn [Ruzicka] and Felix [Zhang] sent to Martha and I was 
amazingly detailed and extremely helpful!! This was more than I could have ever 
hoped for, and I wanted you to know how much I appreciate this. Thanks to Lynn 
and Felix, I am able to give Michele and Greg very detailed assumptions around 
our AOP, which in turn helps them to make informed decisions to set us up for 
success in FY 11. 

Of course, thanks to Lynn and Felix for setting the bar so high, I have to really 
bring my "A" game to the meeting on Wednesday. © But in all sincerity, I 
wanted you to know how much I appreciate the Kraft Foods team that I work 
with. 13 

document for 2008 to a copy of which is attached hereto as Exhibit 

Exhibit II hereto. 

A copy of Mr. Hewitt's email is attached hereto as Exhibit 12. 
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59. The quarterly P&L statements that Kraft provides to Starbucks can be used to 

calculate the total Advertising & Promotion ("A&P") spend. 

60. As the quarterly P&Ls provided to Starbucks demonstrate, Kraft has spent an 

amount "at least equal to the Minimum A&P Amount" required by the Agreement in Starbucks 

fiscal year 2004,2005,2006,2009, and 2010. 

61. Although Kraft Foods did spend below the Minimum A&P in both 2007 and 

2008, Starbucks agreed explicitly and in writing - to a reduction in the required "minimum" 

spend. In a signed letter from Wendy Pinero DePencier, then VP, Global Consumer Products, 

US, dated May 22, 2007 it states "Starbucks agrees that for the 2007 fiscal year, A&P spending 

will be below the contractual minimum .... " Further, another letter from Wendy Pinero 

DePencier dated June 11, 2008 includes the same statement for the 2008 fiscal year. Contrary to 

Starbucks' assertion, Kraft Foods' actual reduction in A&P spending in 2008 was less than-not 

more than-the reduction to which Starbucks had agreed. 

YUBAN BRAND COFFEE 

62. Kraft has been selling Yuban brand coffee prior to the execution of the R&G 

Agreement. 

63. Kraft's Yuban brand coffee is not a "super premium coffee." 

64. The Yuban brand coffee has never been identified in the annual situational 

assessments provided to Starbucks as a premium (or even premium) brand coffee. 
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65. To the best of my knowledge, prior to October 2010, Starbucks had never 

suggested to Kraft that it considers Yuban brand coffee to be a "Super Premium Coffee" or that 

Kraft was violating its exclusivity rights under the Agreement for selling Yuban brand coffee. 

66. Further, Yuban does not meet the definition of Super Premium as outlined in the 

R&G Agreement. Yuban is not "generally priced" above $6.50 per pound. In addition, Yuban is 

not sold at the "highest end of the consumer coffee market." On average, Yuban's non promoted 

price per pound of$5.04 is aligned with the Mainstream segment ($4.66), and is well below the 

overall Premium segment ($9.24) and Super Premium brands (Starbucks $11.50 and Peet's 

$13 .30).14 Furthermore, the types of "romance" words--e.g., "premium coffee" and "rich, 

lively flavor to satisfy even the most sophisticated coffee connoisseurs"-to which Starbucks 

points to suggest that Yuban is "super premium" are ubiquitous and not unique to super premium 

coffees. For example, the term "premium" is used to describe mainstream coffees such as: 

Walmart's Great Value canned "Premium Coffee" and Hills Bros canned coffee, which is 

promoted as " ... finest coffee in the world. Discriminating coffee drinkers have savored ... ". 

Starbucks Has Often Stymied Kraft's Efforts to Grow Its Starbucks CPG Business 

67. Kraft has periodically presented various new product and growth opportunities to 

expand Kraft's Starbucks CPG business but Starbucks has either refused or delayed approval of 

many of those opportunities. 

68. For example, when Starbucks introduced Pike Place Roast ("PPR") in Cafes in 

2008 Kraft simultaneously permission to launch PPR in the CPG At the time, 

AC Nielsen Scantrack YTD 09/2511 0, attached hereto as Exhibit ]3. 
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Kraft made almost monthly requests to Starbucks to be permitted to launch PPR in the CPG 

business but Starbucks delayed such approval for almost a year. After receiving Starbucks 

approval to introduce PPR, Kraft launched the same in the CPG business in May 2009. Year to 

date net revenue ofPPR for Kraft's CPG Starbucks business is over $9 million dollars. 

69. Another example of Starbucks stifling Kraft's efforts to grow the CPG business 

through innovation is Starbucks' Christmas Blend. For over fifteen (15) years, Starbucks has 

offered its Christmas Blend packaged coffee during the holiday season in its cafes. I am 

informed that compared to annual sales of other Starbucks coffee blends, Starbucks' Christmas 

Blend has historically been the No. 1 selling bagged coffee in cafes despite only being sold 

during the holiday season. The Christmas Blend product has been described by Starbucks as its 

"crown jewel." Kraft has been requesting permission to sell Christmas Blend in the CPG 

business for years. In 2008 and 2009, Starbucks permitted Kraft to sell Christmas Blend to 

Target. In December 2009, Christmas Blend was the No.1 Starbucks coffee item at Target. In 

the late spring of2010, Kraft requested Starbucks' permission to expand distribution of 

Christmas Blend to grocery and Walmart. Starbucks was willing to authorize the sale of its 

Christmas Blend to Target and grocery but refused to permit Kraft to sell to Walmart. Kraft 

advised Starbucks that it would only expand the distribution beyond Target ifWalmart was 

included. Starbucks responded and refused to allow Kraft to sell anywhere but Target. 15 

70. Another product that Kraft requested Starbucks to develop is Starbucks brand 

flavored coffee. Premium flavored coffee approximately million or of 

May 12,2010 email between L. Acker and G. attached hereto as Exhibit 14. 
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premium coffee sales in 4-outlet (grocery, drug, mass merchandisers and Walmart). After many 

years, Starbucks finally developed Natural Fusions, its premium flavored coffee. Kraft launched 

Natural Fusions in the CPO segment in May, 2010 and all three of Kraft's Natural Fusions SKUs 

now rank in the Top 10 of Premium Flavored SKUs. 

71. Another example of Starbucks stifling Kraft's efforts to grow the CPO business is 

the delay associated with adopting a joint advertising campaign with Cafes. In September of 

2008, Kraft recommended that Kraft and Starbucks work together to maximize the scale of the 

CPO and Cafe's marketing efforts and spending by creating one consumer message across all 

channels. While there have been some marketing efforts starting in September 2009 that 

leveraged a similar creative look across CPO and Cafes, there have been few marketing efforts 

that deliver on the "one voice" advertising strategy both companies aligned to in January 2010. 

Kraft's Performance in Promoting Starbucks Products in the ePG Segment 

72. I am informed that in 1998, Starbucks CPO business had revenues of 

approximately $50 million with a product portfolio limited to 16 unique products ("SKUs") in 

4,000 stores spread over 12 states, two of which were test market states. In the 12 years since 

Kraft acquired its exclusive right with respect to the Starbucks CPO business, and in reliance on 

its exclusive right to sell, market and distribute packaged Starbucks products in the CPO market, 

Kraft devoted substantial resources and leveraged its relationships with its customers in the CPO 

market to grow the business to approximately $500 million in revenue annually, with a product 

portfolio over 65 SKUs sold in 40,000 stores across all U.S. states. This represents a 

compounded <'''fF''''''!'''' rate in excess well industry norm. 
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73. Sales in both the Retail Cafe and CPG Starbucks businesses were impacted by the 

latest recession. As Starbucks itself acknowledged, the Starbucks-owned business became a 

"poster child" for what to cut back on. 16 This hit to Starbucks' brand equity increased pressure 

on the Starbucks' CPG business as well. 

74. In its 2008 and 2009 fiscal years, Starbucks Cafe business experienced eight 

consecutive quarters of declines in U.S. comparable store cafe sales. 

75. The effects of the economic downturn were exacerbated by unprecedented 

competitive pressure in the away-from-home and at home coffee market, especially from 

Dunkin' Donuts, which, beginning in 2007, launched a heavily funded campaign to capture 

market share from Starbucks and launched a premium packaged coffee product in the CPG 

channels. 

76. Based upon investigation and upon information and belief, Kraft presented 

various new product and promotional opportunities for Starbucks to combat the Dunkin' Donuts 

launch in CPG but Starbucks refused to approve many of those opportunities. Despite the 

negative effect of these factors on Starbucks' brand equity, Kraft was able to prevent a 

significant decline in Starbucks' market position through, among other things, increased 

Advertising & Promotions spending, new products, and expanded distribution. By way of 

"CEO Schultz 
Howard Schultz as 
and 

Starbucks' 'Poster Child for Excess' March 
"For whatever reason, Starbucks Coffee Co. has become the 
smart, you should cut out that $4 cup of coffee. attached hereto as Exhibit 15. 
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"CEO Schultz 
Howard Schultz as 
and 

Starbucks' 'Poster Child for Excess' " Ad March 
"For whatever reason, Starbucks Coffee Co. has become the 
smart, you should cut out that $4 cup of coffee. attached hereto as Exhibit 15. 
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comparison, Starbucks' CPG coffee revenue gro"wth has exceeded Starbucks' comparable same-

store cafe sales growth in 11 of the last 16 quarters. 17 

77. Despite the 2008-2009 economic downturn, today Starbucks remains the leader in 

the CPG Premium coffee segment, with more than 1.5x the market share any other player. 

78. Kraft continuously reassesses ways to improve the growth of CPG business and 

the relationship in general, often seeking Starbucks input in this process. For example, at the 

May 2010 MCM meeting, the parties jointly prepared and discussed "what is working and what 

is not working." During this meeting, Starbucks did not suggest that Kraft was failing to comply 

with the R&G Agreement. 

79. Kraft's efforts to grow the Starbucks' CPG business continue in 2010. Revenues 

of Starbucks coffee products managed by Kraft are at an all time high, with a year-to-date 

growth rate of 8%. During the same period, total U.S. coffee sales have grown by only 2%. 18 

Kraft discussed this year to date growth with Starbucks as recently as the December 16, 2010 

MCM meeting. 

Starbucks Praised Kraft for its Management of ePG Business 

80. Starbucks has praised Kraft for its performance and effectiveness in managing the 

Starbucks CPG business. For example, in an August 2008 press release, Starbucks recognized 

Kraft's positive contribution to the Starbucks brand when it stated: "Kraft Foods, which 

previously distributed the Tazo RTD product line as part of its 10-year relationship with 

Chart Starbucks' CPG coffee revenue with same-store cafe attached 
hereto Exhibit 16. 

Nielsen 4 November 20 attached hereto as Exhibit 1. 
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Starbucks, will continue the significant momentum it has built marketing and distributing Tazo 

filterbag teas and tea latte concentrates, as well as Starbucks® and Seattle's Best Coffee® 

packaged coffees in non-cafe channels.,,19 Similarly, in December 2008, Starbucks' CEO 

Howard Schultz lauded Kraft as an "outstanding" company whose "capabilities and accounts" 

Starbucks had succeeded in leveraging to establish Starbucks as a "leader in product innovation." 

(Starbucks Biennial Analyst Conference, December 4,2008). More recently, in April 2010, 

Troy Alstead, Starbucks' Chief Financial Officer, said that the Starbucks CPG business had 

become "highly profitable" over the years, specifically citing Starbucks' success in "lcverag[ing] 

the world-class capabilities that [Pepsi has] in manufacturing, [Kraft has in] in research and 

development and marketing distribution." (Barclays Conference, April 28, 2010). 

81. Starbucks also has praised Kraft privately. For example, in late 2009, John 

Culver, then President of Starbucks Global Consumer Products and Foodservice, complimented 

the Kraft team for driving positive results, stating, "I also wanted to thank the entire team from 

both Kraft Foods and Starbucks for a great meeting and more importantly for all of your efforts 

to get our packaged coffee business back on a positive growth track. It is great to see that your 

efforts and focus on the business are having a positive effect on our base business, and for the 

first time in two years we have seen share growth for the month of October. ,,20 

19,2008 press attached hereto as Exhibit I 

A copy of the John Culver November 8, 2009 email attached hereto as Exhibit 18. 
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82. In a conversation I had with Greg Price, then Starbucks VP of ePG, in August 

2008, Mr. Price advised me that he believed ](raft and Starbucks would be doing business 

together forever as the terms ofthe R&G Agreement were perpetual. 21 

83. In addition, as recently as May 2010, Greg Price, then Starbucks Vice President of 

ePG, expressed his excitement over the partnership with ](raft Foods to Deanie Elsner, 

President, ](raft Foods North America Beverages: 

Thank you for a great meeting today. You had great insights, asked great 
questions, and helped set a great tone for our partnership moving forward, and I 
think the team left today's discussion jazzed and excited about [Jthe road ahead .. 
.. You've got a great team. . .. That's it for now. Welcome, thanks, and 
onward together.,,22 

Irreparable Harm to Kraft 

84. One of ](raft's greatest assets is its strong customer relationships, relationships 

that ](raft has built over the course of many years. 

85. Starbucks is undermining and interfering with Kraft's customer relationships and 

with the superior reputation that Kraft enjoys among its customers. 

86. Starbucks has falsely claimed that Kraft has breached the terms of the R&G 

Agreement. Indeed, on December 1,2010 Starbucks President of Global ePG and Food Service, 

Mr. Hansberry stated: "The issues between us and our dissatisfaction with Kraft's performance 

and their failure to protect the premium equity that we have built in our brands has been ongoing. 

A copy 
Exhibit 19. 

A copy of the 

2008 email my conversation with Mr. Price is attached hereto as 

20 I 0 Price email is attached hereto as Exhibit 20. 
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We've exercised our right to end the relationship. The matter will be resolved through arbitration. 

We are moving fonvard with our transition and we are taking every step necessary to ensure a 

smooth transition for our customers and our business." (Starbucks Biennial Investor Conference, 

December 1,2010) 

87. Per the latest Brand Health Tracker Report (measures brand equity attributes for 

multiple coffee brands) conducted by Millward Brown (a leading global research agency) in the 

spring of 20 1 0, Starbucks CPG has the highest unaided and total brand awareness of all Premium 

CPG coffee offerings and ranks highest in "Brand Ever Purchased", "Brand Purchased 

Regularly", "Brand Purchased Most Often", "Is worth paying more for", and a number of other 

attributes vs Premium CPG coffee offerings. 

88. Starbucks has also recently made public unsubstantiated claims that Kraft has 

damaged the brands by over-promoting them. Kraft's overall promotion of the Starbucks brand 

has frequency in line with the industry [49% of Starbucks volume sold on promotion vs 47% for 

industry], but with less than average discount than industry average [16% vs 22%].23 Starbucks' 

indications that they will promote less will likely lead to a loss of sales and potentially damage 

the brand value equation. 

89. On Monday, December 6,2010, Starbucks sent a letter to Acosta wherein in 

pertinent part it stated: "Today, we are sending letters to customers to begin the transition 

process. In addition to the letters, our sales leaders are calling our top 15 customers to share this 

11/20/10 Nielsen attached hereto as Exhibit I. 
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important news. As of today, December 6,2010, we begin our journey together to assume 

control over the direct distribution of the largest component of our CPG business. . .. " 24 

90. By improperly claiming that it has terminated the R&G Agreement, Starbucks has 

called into question Kraft's ability to continue to supply its customers with Starbucks CPG 

products, causing confusion among those customers and damaging Kraft's reputation.25 

91. On Thursday December 9, 2010, Starbucks provided Kraft with only a seven 

week production plan for the Starbucks CPG products, in comparison to a 13 week production 

plan as was the custom and practice since 2004, claiming "system issues." 26 

92. Starbucks has also improperly contacted Kraft's customers and interfered with 

Kraft's relationships with those customers. 27 

93. On Wednesday December 8, 2010, Kraft learned that Acosta directed Kraft's 

customer, Publix, to provide the advertising plans for the second quarter of2011 to Acosta, not 

Kraft. 28 

94. Absent injunctive relief, Starbucks' actions will continue to cause immediate, 

substantial and irreparable harm to not only the Starbucks CPG business that Kraft owns under 

the R&G Agreement but also to Kraft's reputation and relationship with its customers. 

24 A copy of the December 6,2010 Starbucks letter to Acosta is attached hereto as Exhibit 22. 

rep'resentati'le emails from Kraft customers, attached hereto as Exhibit 10. 

email dated December 9, 2010 attached hereto as Exhibit 23. 

A copy of Star bucks' December 6,20 0 letter to Kraft's customers is attached hereto as Exhibit 24. 

Exhibit attached hereto. 
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Pursuant to 28 U.S.C. § 1746(2), I declare under penalty ofpet:iury that IS 

true and correct based upon my investigation and to the best of my knowledge, information and 

belief. 

Executed on December 2010. 

Pursuant to 28 U.S.C. § 1746(2), I declare under penalty ofpet:iury that IS 

true and correct based upon my investigation and to the best of my knowledge, information and 

belief. 

Executed on December 2010. 

Pursuant to 28 U.S.C. § 1746(2), I declare under penalty ofpet:iury that IS 

true and correct based upon my investigation and to the best of my knowledge, information and 

belief. 

Executed on December 2010. 
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IN THE UNTED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

KRT FOODS GLOBAL, INC.,

Plaintiff,
Civil No.1 0-9085 (CS)
ECF Case

v.

STARUCKS CORPORATION,

Defendant.

DECLARTION OF AARON M. PANER

I, Aaron M. Paner, declare as follows:

1. I am an attorney with the law firm of Kellogg, Huber, Hansen, Todd, Evans & Figel,

P.L.L.C., and counsel of record herein for Defendant Starbucks Corporation ("Starbucks").

2. I am familiar with the facts of this case and submit this Declaration in support of

Stabucks' Opposition to the Motion for Preliminar Injunction fied by Kraft Foods Global, Inc.

("Kraft").

3. A tre and correct copy of an email chain between Starbucks CEO Howard Schultz, Kraft

CEO Irene Rosenfeld, and President of Kraft North America Tony Vernon, dated Januar 17,2010, is

attched hereto as Exhibit 1.

4. A tre and correct copy of an email from Kraft Senior Vice President of U.S. Coffee &

Tea, Lorraine Hansen, to Mr. Schultz, Stabucks CFO Troy Alstead, and others, dated Januar 18,2010,

is attched as Exhibit 2.

5. A tre and correct copy ofan email chain between Mr. Schultz and Ms. Rosenfeld, dated

April 22, 2010, is attched hereto as Exhibit 3.
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6. A tre and corrt copy of an email chain between Kr's Senior Dirtor of Marketig

ofD.S. Coffee & Tea Lon Acker, to Stabucks then-Director of Marketig of the Consumer Packaged

Goods Group, Michele Waits, dated Decmber 17, 2010, and Decmber 21, 2010, is attched hereto as

Exhibit 4.

7. A tre and correct copy of a letter from the President of Sales & Customer Logistics of

Krft Foods Nort Amenca, Mike Hsu, to retal customers, dated November 29,2010, is attched hereto

as Exhibit 5.

Puuant to 28 U.S.C. § 1746(2), I declar under penalty of peijur that the foregoing is tre and

corr.
Executed on Januar 6, 2011.

By: ~~ ( --
Aaon M. Paoer
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From: "Vernon, Tony" -:Tony.Vernon~kraft.com:;
Date: January 17,20105:23:35 PM EST
To: Howard Schultz -:HSchultz~starbucks.com:;
Subject: Fwd: Starbucks and Kraft

Howard, see below. This is in the spirit of full transparency. You have lots of leverage. I am
on a mission to fix the sins of the past for all the reasons I outlined and because it's the right
thing to do.

Thanks for giving us a chance.
Tony

Tony Vernon
President, Kraft North America
3 Lakes Drive
Northfield, IL 60093
P (847) 646-0202
F (847) 646-8007

Begin forwarded message:

From: "Rosenfeld, Irene B" -:lrene.Rosenfeld~kraft.com:;
Date: January 17,20104:43:09 PM EST
To: "Vernon, Tony" -:Tony.Vernon~kraft.com:;
Subject: Re: Starbucks and Kraft

Great. I agree Needs to be quick though. I'm just worried he wil sign with
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keurig. Good luck. Let me know if! can help.

Sent from my iPhone

On Jan 17,2010, at 9:22 PM, "Vernon, Tony" -:Tony.Vernon~kraft.com:;
wrote:

IBR, I believe this very broken relationship can be salvaged and is
worth the effort. There are 4 high potential coffee brands at stake:
base Starbucks, Seattle's Best, Tassimo and Via. We have
neglected this relationship badly in North America. I believe Mike
and I, working in concert and with the assistance of Dave Owens,
can build a lucrative, longstanding win-win partership on all 4
Brands. After 8 hours of meetings with Howard and his team, I
came to believe we can accomplish this without affecting our
current 50/50 on base Starbucks, but we must be much more
flexible on SBC, Tassimo and Via. This is very consistent with
Mike's recco oflast June. At the time, KNA/beverages did not
support, but I have a very different take. Starbucks and Howard are
back on their feet and to not give our best effort to rebuild this
partership would be financial, competitive and reputational
mistakes for Kraft.

Mike, Deani, Bob and I wil be talking tomorrow Monday and
wil provide you with more specific action plans. Tony

From: Rosenfeld, Irene B
Sent: Sunday, January 17, 2010 1:18 PM

To: Howard Schultz
Cc: Vernon, Tony; Clarke, Michael (KFEU, Zurich)
Subject: Re:

My team fully understands the urgency and wil get back to you
promptly as you have agreed. Weare no happier about the state of
our joint business than you are, but, as I know you realize, there
are opportnities on both sides to make it better. I look forward to
the discussions shortly.

Regards,

Irene

Sent from my iPhone

On Jan 17,2010, at 5:48 PM, "Howard Schultz"
-:HSchultz~starbucks.com:; wrote:

Dear Irene,

As a follow up to the meetings with your team last
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week I wanted to reach out and thank you for your
prompt attention to our concerns. I enjoyed the
opportnity to meet Tony and very much appreciate

his transparency, sense of urgency and clear
commitment to our relationship.

That said, please understand that the concerns I shared
with you on the phone two weeks ago remain. In fact,
my deep immersion into the current dynamics of the
KraftStarbucks relationship and the single-serve
segment over the past weeks has actually elevated
those concerns. We cannot accept the continued share
erosion and lack of progress we are experiencing
down the grocery aisle. Our store business around the
world is showing dramatic improvement, yet our
packaged coffee CPG business with Kraft is either in
retreat (in the UK/urope) or continuing to deteriorate
(in North America). And, candidly, we have heard
nothing so far to suggest that we have any reason to
expect a reversal of these trends anytime soon.
Further, I hadn't fully appreciated the speed at which
the single serve market is moving away from Kraft,
and the fact that it is has caused me to question the
opportnity for Tassimo to be successfuL. Coffee is all
we do, and we must know that we are on the right path
to winning down the aisle and with any single serve
parter we choose.

Knowing that we are up against some tight time
constraints our teams have committed to work
together over the next days to determine what can be
done to address these concerns. I know that you
recognize how urgent this situation is and look
forward to speaking with you again soon.

Best,

Howard

Case 1:12-cv-00149-GJQ  Doc #31-2 Filed 10/09/12  Page 7 of 17   Page ID#284



EXHIBIT 2

Case 1:12-cv-00149-GJQ  Doc #31-2 Filed 10/09/12  Page 8 of 17   Page ID#285



From: Lorraine. Hansen(ckraft.com (mailto: Lorraine. Hansen(âkraft.com 1
Sent: Monday, January 18, 2010 3:46 PM

To: Howard Schultz; Troy Alstead; Michelle Gass; John Culver; Robert Dilworth; Greg Price
Cc: Tony.Vernon(âkraft.com
Subject: Starbucks/Kraft - Highlights, Key Follow Ups and Asks

Importance: High

Dear Howard, Troy, Michelle, John, Greg and Rob,

Thank you for last week's meetings. I appreciated the inspiration of the SBC Summit, the candor around the
state of our partnership, the sincere desire to accelerate growth on our businesses (most notably SBUX R&G and
Tassimo) and the hope surrounding future opportunities.

Some hiahlights:

- Our Starbucks R&G business results remain unacceptable however is showing signs
of improvement. In CY09, we drove +3% shipment growth despite negative baselines of (7)%. Through our joint
efforts with 1st ever One Voice marketing, 5/20 oz innovation and key customer programming, we
delivered sequential quarterly consumption improvement of (01 -12%,02 -9%,03 -6%, 04 -2%) and share
delivery of 8.9% in 01, 9% in 02 to 9.3% in 2H. Sustainable improvement and growth demand more... we need
further CPG Transformation efforts like true One Voice marketing, a pipeline of breakthrough innovation
and reinvention in store, all initiatives that require your mutual support. I'm also highly encouraged
by recent Retail results since our CPG baseline trends typically lag that of Retail by 1-2 quarters and then
mirror these same trends.

- As you know from our discussions last year, we're greatly energized by the approachable premium opportunity
that Seattle's Best Coffee can lead and remain committed to helping Michelle transform this business to $1
billon+.

- Green Mountain is emerging as a key competitive threat as they are using their On Demand success to fuel their
R&G and away from home expansion. We had candid discussions on the need to transform our go to
market, marketing and possibly deal structure on Tassimo and that "Together is Better".

- I know you have heard from many Kraft voices on Via, but, as I have shared before, I and many
others, including our favorite new partner Tony, remain true believers in the opportunity for Via to transform how
consumers enjoy great coffee. From global supply chain to go to market to innovation, we believe Kraft can help
Starbucks maximize this opportunity and we look forward to re-engaging with you re Via.
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- Our Tazo business is up +28% in CY09. Last, but certaintly not least, we'd love to discuss how we accelerate
this momentum. i love the approach you're taking on SBC and this should be be pursued on Tazo.

Key follow ups - I've italicized and bolded asks:

TASSIMO IMMERSIONITRANSFORMATION: Last week, we agreed for key leaders across our
organizations to meet on a Tassimo Transformation session (currently scheduled for 1/26) which would obviously
include a Tassimo Immersion. Rob shared today that you'd now like to solely focus on Tassimo Immersion and
forego the Transformation session until/if we definitely have a new deaL. Per our discussion last week, here's
my concern: we wil never realize how we could transform On Demand together if we don't collaborate.
- Hold the 1/26 Tassimo Immersion and schedule a Transformation! Disruption meeting for the first week
of February so that we truly identify what's possible if we come together as one

ONE VOICE: To accelerate our one voice scale and synergy, we're aligned on immediately initiating the process
of shifting our CPG Agency of Record to BBDO, a new agency for Kraft. Since we ownllead the CPG agency
relationship, we need to quickly on board them in terms of agency/client relationship, compensation, etc. We
envision leading a single enterprise team comprised of SBUX Advertising, Kraft CPG and SBUX CPG to unlock
full scale and synergy.
- Please provide the appropriate point people at SBUX reg Annie, Terry and/or Chris) to partner for this
transition. We're ready to reach out with immediate next steps.
- Please allow Kraft to take the lead on communicating this shift to draftFCB/BBDO. We must be
respectful of our multi year partnership with draftFCB.

NATURAL FUSIONS: Natural Fusions wil transform the $250MM flavored coffee segment currently enjoyed by
our competitors. It also is a key driver/focus of our joint 2010 plans. Given this, it was greatly disappointing to
learn that necessary communication plans were not set to allow customer sell-in to proceed on schedule. As a
sign of our partnership and support, we are suspending all further customer discussions per your request. New
item reviews at key customers begin in mid February so we're reaching out to Greg and team to offer help
in getting us back on track ASAP.
- Please ensure SL T alignment on Natural Fusions communication/launch plan as quickly as possible to
maximize Natural Fusions opportunity

In the last 2 years, no one has been more disappointed in the state of our business than me. However, I do
believe that good and important things come out of the most trying times. I wil continue to lead and push all of us
for a continued and sustained turnaround in our business results and as importantly, our partnership. There
continues to be so much opportunity for us to transform at home Coffee and Tea together.

Fondly,

LOfTíne Hansen
Tel: 914-425-4134
Fax: 914-425-4367
lorraine .hansen~ kraft. com 
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From: "Rosenfeld, Irene B" c:lrene.Rosenfeldßjkraft.com~
Date: April 22,2010 7:47:48 PM PDT
To: Howard Schultz c:HSchultzßjstarbucks.com~
Subject: Re: Highly Confidential

I believe the economic proposal Tony came in with 2 months ago was a reasonable one, but it
somehow lost its value in the execution. I would like our teams to take one last shot, but the math
needs to work for my shareholders. I am very hopeful that we can break the logjam.

Irene

Sent from my iPhone

On Apr 22, 2010, at 9:26 PM, "Howard Schultz" c:HSchultz(¡starbucks.com~ wrote:

Dear Irene,

Thank you for your telephone call today. I want to share with you my thoughts and,
candidly, my strong concerns that followed our conversation.

I sent my team to meet with yours in your offces in Chicago. Our teams reached clear
agreement on the key terms during that meeting TWO MONTHS AGO, and have since
documented those terms in the draft agreements which we have exchanged with
Kraft. I was told by Tony Vernon himself that he had decision rights and that he was in
communication with you all along and you were aware of what was agreed to.
Needless to say, it is shocking and disappointing to hear today for the first time that
Kraft has reversed its commitment. The new terms which you introduced today are
unacceptable and, I am sorry to say, will not result in a common path forward.

i am sharing this with you and please believe me not for any negotiating tactic (we are
well beyond that) but to be open and honest about where things lie.

Arbitration is not what I want, but sadly that is where we are headed.
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I am again asking my team to meet face-to-face with yours next week, in a last effort to
determine if these differences can be resolved. While i am not optimistic, I believe this
deserves one remaining effort. I hope you will make this a priority with your team as
welL.

Respectfully,

Howard
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From: lacker(âKraft.com rmailto:lacker(âKraft.com)
Sent: Tuesday, December 21, 2010 6:22 AM
To: Michele Waits

Subject: RE: Mktg Programs Past 2/28/11

Hi Michele,

As you know, we remain committed and available to discuss with you Kraft's plans relating to marketing programs
subsequent to March 1, 2011 should you change your mind.

With respect to your other request, we have been instructed not to engage in any discussion relating to
"transition" in light of the pending arbitration. As a result, any request Starbucks has relating to Starbucks
alleged transition should be directed to counsel for Kraft.

Thank you for your cooperation in that regard,
Lori

From: Michele Waits (mailto:mwaits(cstarbucks.com)
Sent: Friday, December 17, 2010 2:18 PM
To: Acker, Lori B
Subject: Mktg Programs Past 2/28/11

Hi Lori,
i am writing to confirm that, due to the transition of our business from Kraft back to Starbucks on March 1 st, we
wil not engage with you and your team on the development of any marketing programs in-market after 2/28/11.

In order to facilitate an orderly transition for our working teams and agencies, we ask for your cooperation in
transferring creative assets for any executions that we either plan to re-run or are currently work-in-progress.

Thank you,
Michele
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Il'iraft foodsfll.~

November 29, 2010

To Our Valued Customers:

Today, Kraft Foods announced that it initiated an arbitration proceeding to
challenge Starbucks attempt to independently end the agreement under which Kraft
Foods has successfully built Starbucks retail grocery coffee business.

Kraft Foods and Starbucks entered into a contract that remains in effect
indefinitely, subject to certain limitations and protections. Kraft Foods reasonably
expects Starbucks to honor the contract. Let me assure you that Kraft Foods is
continuing to conduct business under the terms of its contractual arrangements

with Starbucks.

Kraft Foods enjoyed a strategic partnership with Starbucks for 12 years. Thanks to
your assistance, together we built the Starbucks business into the success it is
today.

We appreciate the support you have given this business. Until there is resolution to
this situation, the Kraft Foods Sales team continues to represent the Starbucks
brand at retaiL. If you have any questions, please contact your Kraft Foods Sales
representative.

Regards,

Mike Hsu
President, Sales & Customer Logistics
Kraft Foods North America
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EXHIBIT C 

Press Reports demonstrating materiality of coffee brand / 
brewing system affiliations in pod-system marketplace 
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Declaration of KRAFT employee Stephen Schwarz 
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	UNITED STATES DISTRICT COURT
	IN THE WESTERN DISTRICT OF MICHIGAN
	PAMELA MONTGOMERY, on behalf of  CLASS ACTION COMPLAINT
	Plaintiffs,   (2) INNOCENT MISREPRESENTATION;
	Defendants
	COUNT II
	Innocent Misrepresentation
	46. Plaintiff repeats and realleges each of the foregoing and following allegations as if fully set forth herein;
	47. Defendants’ representations, as set forth in the preceding paragraphs, were made in connection with the making of a contract between plaintiff and Class members, and defendants;
	48. Plaintiff and the Class would not have entered into the contracts to purchase the Tassimo/Starbucks system had the representations not been made;
	49. Plaintiff and the Class suffered damage and economic losses as a result of entering into the contract, which losses benefited defendants and continue to benefit defendants;
	COUNT III
	Breach of Express and Implied Warranties
	50. Plaintiff repeats and realleges each of the foregoing and following allegations as if fully set forth herein;
	51. Defendants are merchants with respect to the subject consumer products pursuant to MCL 440.2104;
	52. The Tassimo/Starbucks systems plaintiff and the Class purchased were subject to implied warranties of merchantability under MCL 440.2314;
	53. Defendants, to induce the sales made certain express warranties and representations to Plaintiff, both orally and in writing (including, but not limited to, the Tassimo/Starbucks statements contained on the outer container in which the systems we...
	54. These express and implied warranties and representations, and the corresponding impressions they created, included, but were not limited to representations that the Tassimo systems afforded consumers’ the present and continued availability of com...
	55. That contrary to said warranties and representations, contemporaneous to and following plaintiff’s and Class members’ purchases, defendants terminated and discontinued supply of Starbucks T cup brewing cups;
	56. As a result, plaintiff and Class members cannot use the systems they purchased to brew Starbucks coffee;
	57. Defendants have been unable and/or have refused to correct this problem or to void the purchases within a reasonable time;
	58. As a direct and proximate result of defendants’ various breaches of warranty, plaintiff and the Class have suffered damages, including the cost of purchasing the Tassimo/Starbucks system; diminished resale value of the system; interruption in use...
	COUNT IV
	Breach of Contract
	59. Plaintiff repeats and realleges each of the foregoing and following allegations as if fully set forth herein;
	60. That plaintiff’s and Class members’ transactions to purchase Tassimo/Starbucks systems constitute valid, enforceable contracts;
	61. Defendants have breached the contracts by failing to provide or ensure reasonable availability and supply of compatible Starbucks brewing cups as represented and promised;
	62. As a result of defendants’ breach, plaintiff and Class members have suffered damages;
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