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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

 
 

ERIC MCGOVERN, individually, and 
on behalf of himself and all aggrieved 
consumers similarly situated,  
 
  Plaintiff, 
 
 v. 
 
NJOY, INC.; and SOTTERA, INC.; 
and DOES 1 to 100 inclusive, 
 
  Defendants. 
 

 

CASE NO.  
 
NOTICE OF REMOVAL OF ACTION 
UNDER 28 U.S.C. §§ 1332, 1441, 1446, 
1453 
 
(Diversity)  
 
[Orange County Superior Court Case No. 
30-2014-00705711-CU-FR-CXC] 
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TO THE CLERK OF THE ABOVE-ENTITLED COURT: 

PLEASE TAKE NOTICE that Defendants NJOY, Inc. and Sottera, 

Inc. (collectively, “Defendants”) hereby remove to this Court the state court action 

described below. 

1. On February 11, 2014, an action was commenced in the Superior 

Court of the State of California in and for the County of Orange, entitled Eric 

McGovern, individually, and on behalf of himself and all aggrieved consumers 

similarly situated vs. NJOY, Inc.; and Sottera, Inc.; and Does 1 to 100 inclusive, as 

case number 30-2014-00705711-CU-FR-CXC.  A copy of the Complaint is 

attached as Exhibit A.  

2. Defendants first received a copy of the Complaint on February 18, 

2014, when Defendants’ agent was served with a copy of a Notice of CLRA 

Violations Pursuant to Civil Code § 1782 (the “Notice”).  The unfiled Complaint 

was attached to the Notice.  A copy of the Notice is attached as Exhibit B. 

3. The Court has original jurisdiction over this civil action under 28 

U.S.C. § 1332, and Defendants may remove the state court action to this Court 

under 28 U.S.C. § 1441, because it is a class action between citizens of different 

states and the aggregated amount in controversy exceeds the sum of $5,000,000, 

exclusive of interest and costs.  

4. Under 28 U.S.C. § 1446(b), removal is timely because Defendants 

have thirty days to remove after receiving the Complaint “through service or 

otherwise” and fewer than thirty days have elapsed since February 18, 2014.   

5. Diversity of citizenship exists under 28 U.S.C. § 1332(d)(2), because: 

(1) on information and belief, Plaintiff Eric McGovern is a citizen of the State of 

California; (2) Defendant NJOY, Inc. is a citizen of the State of Delaware and the 

State of Arizona as it was and is incorporated under the laws of the State of 

Delaware and its principal place of business is located in the State of Arizona; and 

(3) Defendant Sottera, Inc. was a citizen of the State of Nevada and the State of 
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Arizona as it was incorporated in the State of Nevada and its principal place of 

business was in the State of Arizona.  (See Exhibit A, ¶¶ 2-4) 

6. Under 28 U.S.C. §§ 1332(d)(2), 1446(c), the amount in controversy 

requirement is satisfied because Plaintiff, individually and on behalf of “[a]ll 

California consumers who purchased Defendants’ brand of e-cigarettes within” the 

past four years, seeks to recover, inter alia, restitution of the monies spent to 

purchase Defendants’ products.  (See Exhibit A, ¶¶ 17, 100)  As Defendants have 

sold in excess of $5,000,000 of e-cigarettes within California during the last four 

years, the Complaint, on its face, states a claim for over $5,000,000.  Further, 

Plaintiff seeks injunctive and other monetary relief (including actual, 

compensatory, and punitive damages) that drives the amount in controversy even 

further beyond the jurisdictional limit.  (See Exhibit A, ¶ 100)   

7. Under 28 U.S.C. § 1441(a), venue is proper in the Central District of 

California because it is the federal judicial district encompassing the Superior 

Court of the State of California, County of Orange, where this suit was originally 

filed.   

8. Pursuant to 28 U.S.C. §§ 1332, 1146(a), Defendants consent to 

removal of this action, even though no consent is required as Defendants have not 

yet been served.  See Emrich v. Touche Ross & Co., 846 F.2d 1190, 1193 n.1 (9th 

Cir. 1988) (no consent required where defendant has not been properly served at 

the time of removal).  The unidentified Defendant DOES 1-100 are not required to 

consent to removal.  Id. (nominal and unknown parties need not consent); see also 

Hewitt v. Stanton, 798 F.2d 1230, 1232-33 (9th Cir. 1986) (nominal parties are not 

required to consent to removal). 

9. Pursuant to 28 U.S.C. § 1446(d), Defendants will provide Plaintiff 

with written notice of the filing of this Notice of Removal and file a copy of this 

Notice of Removal with the Clerk of the Superior Court of California, County of 

Orange. 
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10. Pursuant to 28 U.S.C. § 1446(a), Defendants have attached all copies 

of pleading, process, and orders they received as Exhibit A and B.   

11. Defendants remove this case subject to and without waiver of any 

challenges that they may have as to personal jurisdiction, proper venue, or any 

other claims or defenses that may be available, all of which are expressly reserved. 

12. Defendants respectfully reserve the right to amend or supplement this 

Notice of Removal as may be appropriate. 

Dated:  March 19, 2014  LATHAM & WATKINS LLP 
 
 

By:  /s/ Jennifer L. Barry  
Perry J. Viscounty 
Jennifer L. Barry 
 
Attorneys for Defendants 
NJOY, INC. and SOTTERA, INC. 
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