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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NEW YORK

STEFANIE ANTHONY and SUSAN )
SEIDITA on behalt of themselves and all other ) - I
similarly situated individuals. ) C E/ - é ;:",
) Case No. ™ el L
Plainuffs. )
\ ) b i 8 55?'&
)

NOVARTIS AG. NOVARTIS ) VEY MY £y
: A ATTEY RAG
CORPORATION. and. NOVARTIS ) Jury Demanded ¥ ‘!Afm Ly F‘é‘?-;’,
CONSUMER HEALTIIL INC.. )

)
Defendants. )

CLASS ACTION COMPLAINT

Plaintifts. by and through the undersigned counscl. file this complaint and assert as follows:

NATURE OF THE ACTION

1. This is an action for damages and injunctive relief arising out of Novartis™ sale of
Excedrin Migraine at a higher price than the pharmacologically identical product Excedrin Extra
Strength.

2. Defendants’ conduct has harmed consumers. including Plaintifts and a class of

similarly situated individuals. who paid more tor Excedrin Migraine than they weuld hgve: paid for
N : o

us.

# o LN D020l

Excedrin Extra Strength.

THE PARTIES

3 Plaintift Stefanic Anthony is a citizen of New York who resides in Garden City. New
York.
4. Plaintiff Susan Seidita is a citizen of New York who resides in New Hyde Park, New

York.
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5. Defendant Novartis AG, the parent company of the Novartis group ot entitics. is a
multinational pharmaceutical company headquartered at  Fabrikstrasse 2. CH-4002 Basel.
Switzerland.

6. Defendant Novartis Corporation is a New York corporation headquartered at 1 South
Ridgedale Avenue in East Hanover, New Jersey.  Novartis Corporation is the U.S. arm of
Defendant Novartis AG and oversees rescarch and  development, manufacturing, sales. and
marketing of pharmaccutical products, including Excedrin Migraine and Excedrin Extra Strength.

7. Defendant Novartis Consumer Health, Inc. is a Delaware corporation headquartered
ges in

b

at 200 Kimball Drive in Parsippany. New Jersey.  Novartis Consumer Health. Inc. enga
research and development, manufacturing, sales, and marketing of over-the-counter pharmaceutical

products. including Excedrin Migraine and Excedrin kxtra Strength.

JURISDICTION AND VENUE

8. This Court has subject matter jurisdiction over this action pursuant to the Class
Action Fairness Act. 28 U.S.C. § 1332(d). because (a) at least one member of the putative class 1s a
citizen of a state different from at least one Defendant, (b) the proposed class has more than 100
members, and (¢) the amount in controversy exceeds $5 million.

9. This Court has personal jurisdiction over Defendants because Defendants regularly
transact business within the State of New York and Detendant Novartis Corporation resides in New
York.

10. Venue is proper in the Eastern District of New York pursuant to 28 U.S.C. § 1391
because Plaintiffs and numerous class members reside in this District. were subject to Defendants’
deceptive practices in this District, purchased Excedrin Migraine products in this District. and

sustained damages in this District.



Case 2:14-cv-00161-ADS-WDW Document 1 Filed 01/09/14 Page 3 of 8 PagelD #: 3

FACTUAL ALLEGATIONS

About Excedrin Migraine and Excedrin Extra Strength

1. Ixcedrin Migraine and Lxcedrin Extra Strength (Excedrin ES™) are over-the-
counter combination pain relievers.

12. Excedrin Extra Strength was first approved in the 1960s by the Food und Drug
Administration for the temporary reliet ot minor aches and pains due to headache.  Each unit of
Excedrin Extra Strength currently contains 250 milligrams of acetaminophen. 230 milligrams of
aspirin. and 63 milligrams of catteine as the active ingredients. This formulation of Excedrin Extra
Strength has been marketed in the United States since 1978,

13. In January 1997, Bristol-Myers Squibb. Co. sought FDA approval of a migraine
indication tor bxcedrin Lxtra Strength.  Bristol-Myers presented the FDA with clinical studies
indicating bBxcedrin Extra Strength was effective at providing relief of migraine pain and asked o
add this information to the drug’s label. The formulation remained unchanged.

14 The FDA approved Excedrin Migraine in January 1998 for the temporary reliet ot
mild to moderate migraine headache paim with the same formulation and dosage as Excedrin Extra
Strength. According to a Bristol-Myers press release on the approval. Excedrin Migraine was given
its own trademark and packaging “in order to provide important information about appropriate usc
and when to consult a doctor™ but would be available at the same suggested retail price as Excedrin
Lxtra Strength.

15. Newspaper ads published in February 1998 emphasized the identical formulation off
Fxcedrin Migraine and Excedrin Extra Strength, The ads depicted the two products side-by-side
and stated. ~Clinical rescarch has just proven that the formula in Excedrin actually relieves migraine

pain. And because of the distinet nature ol migraines. the FDA worked with Excedrin to develop a
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difterent package with specitic information for migraine sutierers. So now next to F'xeedrin. there's
anew package  same medicine — called Excedrin Migraine.™

16. In August 2005, the Novartis defendants purchased the Excedrin brand from Bristol-
Myers and took over the manufacture and sale of the products. including the Migraine and Lxtra

Strength versions.

Higher Price Charged for Excedrin Migraine

17. When Excedrin Migraine was first marketed in the United States. Bristol-Myers sold
the products at the same wholesale price and provided the same suggested retail price for both
products.

18. Detendants currently sell Excedrin Migraine and Excedrin Extra Strength at difterent
wholesale prices that reflect a premium for the Migraine version.  Defendants sell 24-count
packages of Excedrin Migraine at a wholesale price of $3.60, a 12.5% premium over the $3.20
wholesale price for Excedrin Extra Strength. Defendants sell 100-count packages at $10.235
wholesale. a 13.26% premium over the $9.03 wholesale price for Excedrin Extra Strength. and 200-
count packuages at $13.30. a 12.3% premium over the $12.00 wholesale price for Excedrin Extra
Strength.

19. Defendants™ higher wholesale prices for Excedrin Migraine are reflected in the prices
retailers charge consumers for FExcedrin Migraine and Excedrin Extra Strength. Walmart.com. for
instance. sells 100-count packages of Excedrin Migraine at a $0.50 premium over bxcedrin bxtra
Strength. Rite-Aid Pharmacy sells 100-count packages of Lxcedrin Migraine at a $0.50 premium
and 200-count package at a $1.00 premium. Amazon.com charges a $1.05 premium tor a 300-count

package of xcedrin Migraine. while Walgreens charges a $1.00 premium for a 200-count package.
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20, By selling Excedrin Migraine at a higher wholesale price that is carried through to
retall prices paid by consumers. Defendants are engaging in a deceptive business practice in

violation of New York's General Business Law section 349.

Plaintiffs’ Experiences

21 Plaintitt Anthony purchased Excedrin Migraine in December 2012 in Garden City.
New York. payving more for the medication than the advertised price tor Excedrin Extra Strength.
Plaintift Anthony has purchased a tew bottles of Excedrin Migraine each year tor the past five vears
or more.  Because Excedrin Migraine is sold at a higher price than Excedrin Extra Strength.
Plaintift’ Anthony understood and believed that it provided greater benetits than Excedrin Extra
Strength.

22 Plaintift Seidita purchased a bottle of Excedrin Migraine in May 2013 in Westbury.
New York. Plaintift Scidita uses Ixcedrin Migraine to treat her recurrent migraine headaches and
has purchased Lxcedrin Migraine once or twice a year for several times.  Based on the price
differential between Excedrin Migraine and Excedrin Extra Strength, Plaintift Sedita believed that

Excedrin Migraine was ditterent than Excedrin Extra Strength.

CLASS ACTION ALLEGATIONS

25, Plaintiffs bring this action pursuant to the IFederal Rules of Civil Procedure on behalf
of themselves and a class defined as:

All persons who purchased Excedrin Migraine at a higher price than bBxcedrin Extra

Strength on or after August 1. 2005 in the State of New York for personal. family. or

houschold purposes.
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24, Numerosity. The members of the proposed class are estimated to be in the tens of
thousands at least, making individual joinder of all class members impracticable. Plaintiffs will
determine the exact number and identity of class members through appropriate discovery.

25. Commonality. Plaintiffs” and class members’ claims raise common factual and
[cgal questions that predominate over individualized inquiries. Common legal and factual questions
that can be answered for all class members through a single class-wide proceeding include. but are
not limited to, the following:

a. Are Excedrin Extra Strength and lixcedrin Migraine pharmacologically

identical products?

b. Do Defendants sell Excedrin Migraine at a higher price than Ixcedrin Extra
Strength?
20. Typicality. Plantiff’s claims are typical of the claims of class members because

cach claim arises from the same practices by Defendants.

27. Adequacy. Plaintiffs will ftairly and adequately protect the interests of the class.
Plaintifts™ interests do not conflict with other class members™ interests and Plaintifts have retained
counsel experienced in complex class action litigation and consumer fraud lawsuits to vigorously
prosecute this action on behalf of the class.

28. The class mechanism is superior to other available means tor the fair and etficient
adjudication of the claims of Plaintiffs and the class. Each individual class member may lack the
resources to undergo the burden and expense of individual prosecution of the complex and
extensive litigation necessary to establish Defendants” lability. Individualized litigation would also
result in delay and increased expenses to all parties, over-burden the judicial system. and present a
potential for inconsistent and contradictory judgments. Class treatment will ensure that all claims

and claimants receive fair. consistent. and efticient adjudication.
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CAUSE OF ACTION

(For Violation of New York General Business Law § 349)

29, Plaintiffs incorporate the above allegations by reference.

30. Defendant’s acts and practices as described herein were designed to, and did. result
in the purchase of Excedrin Migraine by consumers primarily for personal. family. or housechold
purposcs.

31. Defendants™ practice of charging a higher price for Excedrin Migraine than for the
pharmacologically identical product Excedrin Extra Strength was likely to mislead and did mislead
reasonable consumers. including Plaintiffs and class members. about the value and benefits of
Excedrin Migraine.

32. Plaintiffs and class members suftered injury as a result of Detendants™ deceptive
practices in that they paid more for Excedrin Migraine than the pharmacologically identical product
Excedrin Extra Strength.

33. Plaintifts. on behalf of themselves and the class, seek injunctive relief. damages.

treble damages and reasonable attorneys’ fees pursuant to General Business Law section 349(h).

PRAYER FOR RELIEF

WHEREFORE. Plaintiffs, individually and on behalt of a class of similarly situated
individuals. pray tor the tollowing relict:

A, Certification of this action as a class action on behalf of the class detined above.
appointment of Plaintiffs as the class representatives. and appointment of Plaintitfs’
counsel as class counsel;

3. An award of injunctive and other cquitable reliet as necessary to protect the interests
of Plaintiffs and the class:
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C. An award of damages and treble damages:
D. An order that Defendants disgorge all profits wrongfully obtained through their

illegal conduct:

. An order that Defendants pay restitution to Plaintifts and the class:

I An award to Plaintifts and the class for reasonable litigation expenses and attorneyvs
fees:

G. An award to Plaintiffs and the class of pre- and post-judgment interest. to the extent
allowable:

H. An award of such other and turther relief as the Court deems necessary and
appropriate.

JURY TRIAL

Plaintitt demands a trial by jury for all issues so triable in the above referenced matter.

Dated: January 9, 2014 Baker Sanders,

By: T /(—’_Z'___,)
Todd D. Muhlstock

Baker Sanders. LILC

100 Garden City Plaza. Suite 500

Garden City, NY 11530

Telephone: (516) 741-4799

IFacsimile: (516) 741-3777

TMuhlstock « BakerSanders.com

Lric Gibbs (pending Pro Hace Vice application)
Girard Gibbs LLP

601 California Street. 14" Floor

San Francisco, CA 94108

Telephone: (415) 981-4800

Facsimile: (415)981-4846

Attorneys for Plaingiffs
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CERTIFICATION OF ARBITRATION ELIGIBILITY

Local Arbitration Rule 83.10 provides that with certain exceptions, actions seeking money damages only in an amount not in excess of $150,000,
exclusive of interest and costs, are eligible for compulsory arbitration. The amount of damages is presumed to be below the threshold amount unless a
certification to the contrary is filed.

[, Todd D. Muhlstack , counsel for Plaintiff , do hereby certify that the above captioned civil action is
ineligible for compulsory arbitration for the following reason(s):

monetary damages sought are in excess of $150,000, exclusive of interest and costs,
O the complaint seeks injunctive relief,
O the matter is otherwise ineligible for the following reason

DISCLOSURE STATEMENT - FEDERAL RULES CIVIL PROCEDURE 7.1

Identify any parent corporation and any publicly held corporation that owns 10% or more or its stocks:

RELATED CASE STATEMENT (Section VIII on the Front of this Form)

Please list all cases that are arguably related pursuant to Division of Business Rule 50.3.1 in Section VIII on the front of this form. Rule 50.3.1 (a)
provides that A civil case is “related” to another civil case for purposes of this guideline when, because of the similarity of facts and legal issues or
because the cases arise from the same transactions or events, a substantial saving of judicial resources is likely to result from assigning both cases to the
same judge and magistrate judge.” Rule 50.3.1 (b) provides that “ A civil case shall not be deemed “related” to another civil case merely because the civil
case: (A) involves identical legal issues, or (B) involves the same parties.” Rule 50.3.1 (c) further provides that “Presumptively, and subject to the power
of a judge to determine otherwise pursuant to paragraph (d), civil cases shall not be deemed to be “related” unless both cases are still pending before the
court.”

NY-E DIVISION OF BUSINESS RULE 50.1(d)(2)

1) Is the civil action being filed in the Eastern District removed from a New York State Court located in Nassau or Suffolk
County: No

2 If you answered “no™ above:
a) Did the events or omissions giving rise to the claim or claims, or a substantial part thereof, occur in Nassau or Suffolk
County? Yes

b) Did the events of omissions giving rise to the claim or claims, or a substantial part thereof, occur in the Eastern
District? YES

If your answer to question 2 (b) is “No.” does the defendant (or a majority of the defendants, if there is more than one) reside in Nassau or

Suffolk County, or, in an interpleader action, does the claimant (or a majority of the claimants, if there is more than one) reside in Nassau

or Suffolk County?
(Note: A corporation shall be considered a resident of the County in which it has the most significant contacts).

BAR ADMISSION

I am currently admitted in the Eastern District of New York and currently a member in good standing of the bar of this court.
Yes I:l No

Are you currently the subject of any disciplinary action (s) in this or any other state or federal court?
[ Yes  (Ifyes, please explain) No

[ certify the accuracy of all jnformation provided above.

Signature:




