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DESAI LAW FIRM, P.C. 
Aashish Y. Desai, Esq. (SBN  187394) 
M. Adrianne De Castro, Esq. (SBN 238930) 
3200 Bristol St., Ste. 650 
Costa Mesa, CA  92626 
Telephone:  (949) 614-5830 
Facsimile:    (949) 271-4190 
 
DESAI LAW FIRM, P.C. 
Aashish Y. Desai (TX 24045164) 
401 Congress Ave., Ste. 1540 
Austin, TX 78701 
Telephone: (512) 687-3455 
Facsimile: (512) 687-3499 
aashish@desai-law.com 
 
Attorneys for Plaintiffs 
 

UNITED STATES DISTRICT COURT 
 

SOUTHERN DISTRICT OF CALIFORNIA 
 
 
MICHAEL CAMPOS, JENNIFER 
SOUTHWICK, individually, and on 
behalf of all others similarly situated,  
 
 Plaintiffs, 
 
 v. 
 
USPLABS, LLC and GNC 
CORPORATION  
 
 Defendants. 
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) 
) 
) 
) 

CASE NO.  
 
CLASS ACTION  
 
COMPLAINT FOR VIOLATIONS 
OF: 
 
(1) THE CONSUMER LEGAL     
        REMEDIES ACT (CIVIL CODE                      
        § 1750 et seq.); 
(2) THE FALSE ADVERTISING 
        ACT (BUSINESS AND 
        PROFESSIONS CODE § 17500 

et seq.);   
(3) THE UNFAIR COMPETITION    
        LAW (BUSINESS AND    
        PROFESSIONS CODE § 17200        
        et seq.);  
(4) BREACH OF EXPRESS        
        WARRANTY  
(5)   BREACH OF IMPLIED  
        WARRANTY; and 
(6)   UNJUST ENRICHMENT 
 
JURY TRIAL DEMANDED 

'13CV2891 BLMDMS
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INTRODUCTION 

Plaintiff Michael Campos and Jennifer Southwick, by and through her 

attorneys, brings this and nationwide class action on behalf of herself, all others 

similarly situated and the general public (“Plaintiffs”) against Defendants USPLabs, 

LLC (“USP”) and GNC Corporation (“GNC”) (collectively “Defendants”).  The 

Court has original jurisdiction over Plaintiff’s and Class Members’ claims under the 

Class Action Fairness Act of 2005.  28 U.S.C. § 1367.  

 

NATURE OF THE ACTION 

1. This is a nationwide consumer class action challenging false and 

misleading advertising of weight loss supplements containing an extremely 

dangerous, and potentially lethal, ingredient that was originally patented in 1944 as 

a nasal decongestant: DMAA or dimethylamylamine.  Earlier this year, OxyElite 

Pro, one of Defendants’ products, was recalled after the FDA issued an 

administrative detention order.  However, after purportedly removing DMAA from 

its products, Defendants substituted aegeline in certain OxyElite Pro products for 

DMAA.  Aegeline is harmful and should not have been used.   

2. Defendants’ claims of safe and effective weight loss and energy health 

benefits are false, misleading, reasonably likely to deceive the public, and constitute 

an unfair business practice.  Defendants have no support for making these claims. 

3. Indeed, on September 13, 2013, the FDA found a cluster of seven 

Hawaii residents with acute liver failure and non-viral hepatitis.  An investigation 

by the Department of Health and CDC revealed that all of the patients had 

consumed OxyElite Pro products.  The FDA also identified patients outside of 

Hawaii with similar liver dysfunction after using OxyElite Pro.   

4. On October 11, 2013, the DFA warned the Defendants that OxyElite 

Pro and VERSA-1 products were “deemed adulterated” and that failure to 

immediately cease distribution could lead to enforcement actions.   
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5. As of October 2013, there were 56 nationwide cases of acute liver 

failure or acute hepatitis liked to OxyElite Pro. 

www.fda.gov/forconsumers/consumerupdates.   

6.  Plaintiffs bring this class action on behalf of themselves and other 

similarly situated consumers nationwide, to enjoin Defendants’ ongoing deceptions, 

correct the false and misleading perception it has created in the minds of 

consumers.  Plaintiffs also request a California sub-class to obtain restitutionary 

disgorgement and/or monetary damages resulting from Defendants’ false and 

misleading claims. 

THE PARTIES 

7. Plaintiff Michael Campos and Jennifer Southwick (“Plaintiffs”) are, at 

all relevant times, residents of California. Plaintiffs purchased Defendants’ products 

in California and suffered injury in fact, and lost money as a result of the unfair 

competition described above within the last four years.  Plaintiffs purchased and 

used Defendants’ products as directed believing it was reasonably safe and effective 

as a dietary supplement.  Plaintiffs did not know the products posed serious adverse 

health risks and were not proven effective when they purchased the products. 

Defendant USPLabs, LLC 

8. Defendant USPLabs, LLC is a Texas corporation, headquartered in 

Dallas, TX and was and is regularly engaged in the business of licensing 

manufacturing, formulating, packaging, distributing, marketing, advertising, and/or 

selling, either directly or indirectly, through third parties or related entities, non-

prescription nutritional/dietary supplements for sale to, and use by, members of the 

public, and as part of their business.  At all relevant times, USPLabs transacted, 

solicited, and conducted business through retail stores or through internet 

merchants in the State of California and derived substantial revenue form such 

business.  USPLabs expected or should have expected that its acts would have 
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consequences within the United States of American and within the State of 

California. 

9. Jonathan Vincent Doyle and Jacob Geissler, who live in Denton, TX, 

are individuals having ownership interest in and executive positions in USPLabs, 

LLC, as well as USPLABS OXYELITE, LLC, USPLABS OXYEPHEDRINE 

PRO, LLC, USPLABSPOWERFUL HOLDINGS, LLC, USPLABS 

POWERFULL, LLC and USPLABS PRIME, LLC (collectively, the “USP 

entities”).  Doyle and Geissler are corporate officers in each of the USP entities, 

direct and participate in the day to day operations of the USP entities, and were 

responsible of 

10. At all times, each of the acts of the employees, including but not 

limited to Jonathan Vincent Doyle and Jacob Geissler, were on behalf of, for the 

benefit of, at the direction of, and at the behest of USPLabs, LLC and were ratified 

by USPLabs, LLC.  Further, each of the acts of the employees, including but not 

limited to Jonathan Vincent Doyle and Jacob Geissler were done pursuant to and in 

accordance with corporate policy. 

Defendant GNC Corporation 

11.  Defendant GNC Corporation (“GNC”) is a Delaware corporation with 

its principle place of business located in Pittsburgh, Pennsylvania.   

12. GNC conducted regular and sustained business in the State and 

California and throughout the nation, including the sale of Defendant USPLabs, 

LLC’s products by its retail outlets, affiliates and franchisees.  GNC was regularly 

engaged in the business of packaging, distributing, marketing, and/or selling, either 

directly or indirectly, through third parties or related entities, non-prescription 

nutritional/dietary supplements for sale to, and use by, member so the general 

public.     

13. At all times relevant to this Complaint, Defendants were the servants, 

employees, joint employers, integrated employers, alter egos, successors-in-interest, 
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subsidiaries, affiliated companies or corporations, and joint venturers of the other 

Defendants, and were, as such, acting within the course, scope and authority of each 

other Defendant.  Furthermore, each of the Defendants acted in concert with, and 

with the consent of, each of other Defendants, and that each of the Defendants, and 

that each of the Defendants ratified or agreed to accept the benefit of the conduct of 

each of the Defendants.   

JURISDICTION AND VENUE 

14. This Court has original jurisdiction pursuant to 28 U.S.C. 

§ 1332(d)(2).  The matter in controversy, exclusive of interest and costs, exceeds 

the sum or value of $5,000,000.00 and is a class action in which more than 100 

members of the Class of Plaintiffs are citizens of states different from Defendants.  

Further, greater than two-thirds of the Class members reside in states other than the 

states in which Defendants are citizens. 

15. Venue is proper in this Court pursuant to 28 U.S.C. § 1391 in that 

many of the acts and transactions giving rise to this action occurred in this district 

and because Defendants: (a) is authorized to conduct business in this district and 

has intentionally availed itself of the laws and markets within this district though 

the promotion, marketing, distribution and sale of its products in this district; (b) 

does substantial business in this district; and (c) is subject to personal jurisdiction in 

this district.  Plaintiffs have filed concurrently herewith the declaration of venue 

required by Civil Code Section 1780(d) for the Consumer Legal Remedies Act 

claims.  (Exhibit B.) 

FACTUAL ALLEGATIONS 

16. OxyElite Pro and Jack3d are trademarked products sold and marketed 

by USP.  Throughout the class period both products contained dangerous 

ingredients and also did not work as advertised.  Throughout the class period USP 

used either DMAA or substituted aegeline in the subject products.  Companies are 

required to provide evidence of safety of new dietary ingredients 75 days before the 
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product goes to market.  USP did not notify the FDA before it began using either 

DMAA and aegeline in the subject products.  OxyElite Pro and Jack3d are sold 

through retailers such as GNC in California and across the nation.  

17. The following timeline demonstrates the FDA actions against USP: 

• April 24, 2012 – USP and 10 other manufactures receive 

Warning Letters form the FDA: “Synthetically produced 

dimethylamylamine is not a dietary ingredient.”  The FDA 

warns USP that “failure to immediately cease distribution of 

your products Oxy Elite Pro and Jack3D and any other products 

you market that contain dimethylamylamine [DMAA] could 

result in enforcement action by FDA without further notice.”  

USP is the only lab to challenge the FDA. 

• December 24, 2012 – FDA inspectors find numerous violations 

of the Good Manufacturing Practices and USP received another 

Warning Letter. 

• January 31, 2012 – The DMAA supplement Jack3D is linked to 

the death of a woman who died while running the London 

Marathon in April 2012.  The woman, Claire Squires, who put a 

scoop of Jack3D in her water bottle before the race, dies on the 

25th mile of the 26.2-mile race.  She suffered cardiac failure due 

to extreme exertion compounded with DMAA toxicity in her 

bloodstream. 

• March 13, 2013 – Michael L. Sparling, a 22 year-old soldier 

who died of cardiac arrest during routine physical training after 

using Jack3D, files a DMAA lawsuit in San Diego. 

• April 16, 2013 – USP states it will stop selling DMAA and 

reformulate Jack3D and OxyElite Pro, stating “USPLabs stands 

by the safety and legality of its products containing the dietary 
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ingredient 1, 3-DMAA.  We disagree with FDA’s position. … 

The company has nevertheless concluded for business reasons to 

phase out products containing 1, 3-DMAA.” 

• April 18, 2013 – USP submits data form “clinical studies” 

linking DMAA to the geranium plant.  The FDA finds many 

contradictions, inconsistencies, and deficiencies, and concludes 

that DMAA is not part of the geranium plant. 

• June 2013 – Over 3,200 cases of DMAA products are seized 

form GNC warehouses in Pennsylvania and South Carolina, 

according to the New York Times.  FDA officials also warn 

GNC that they were illegally storing adulterated supplements. 

• July 2, 2013 – The FDA reports that $8 million worth of 

OxyElite Pro and Jack3D have been destroyed at USP’s 

warehouse in Dallas, Texas. 

• April 16, 2013 – FDA warns that DMAA is an illegal ingredient 

in dietary supplements. 

• September 13, 2013 – FDA learns of a cluster of seven Hawaii 

residents with acute liver failure/non-viral hepatitis.  FDA urged 

the public to avoid using products labeled as OxyElite Pro and 

VERSA-1 products. 

• October 2013 – FDA reports 56 nationwide cases of acute liver 

failure or acute hepatitis liked to OxyElite Pro.  Among the 

cases, 22 people have been hospitalized, two people have 

received liver transplants, and one person has died. 

• October 11, 2013 – FDA informed USP that the dietary 

supplements OxyElite Pro and VERSA-1 are deemed to be 

adulterated, and that failure to immediately cease distribution of 

these products may result in enforcement actions by the FDA. 
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• November 2013 – USP assures FDA officials that it will recall 

certain OxyElite Pro products and will destroy warehouse stocks 

of the supplement, with a purported retail value of $22 million.  
  

18. Manufactures are not generally required to provide proof of safety and 

effectiveness prior to marketing dietary supplements.  However, they are required 

to notify the FDA of plans to include a new dietary ingredient and submit evidence 

that the dietary ingredient would reasonably be expected to be safe under normal 

use.   

19. A new dietary ingredient is defined as one not marketed in the United 

States before October 15, 1994. 

20. Companies are required to provide such evidence of safety 75 days 

before the product goes to market. 

21. This notification was not made by USP before it began using DMAA, 

a new dietary ingredient, in OxyElite Pro.  USP, likewise, did not inform the FDA 

that it was no longer formulating with DMAA, and began using the new dietary 

ingredient aegeline in OxyElite Pro. 

DMAA is Dangerous 

22.  DMAA is an aliphatic amine compound that has properties mimicking 

those of the endogenous neurotransmitters of the sympathetic nervous system.  

Thus, it belongs to a group of compounds known as “sympathomimetics.”  

Members of this class include ephedrine and the amphetamines. 

23. While sympathomimetics are used by physicians to increase blood 

pressure and to constrict blood vessels, they are also widely abused because of their 

ability to enhance athletic performance and induce euphoria. 

24. Sympathomimetic compounds were developed in the 19th century as 

drugs for the treatment of cold symptoms.  Compounds capable of constricting 

blood vessels were actively sought.  First cocaine, then epinephrine, and in 1925 
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ephedrine, were used for this purpose.  The adverse effects, however, eventually led 

to a search for a similarly structured chemical.  Eventually, modifications led to the 

development of DMAA, originally named “Fouramine.” 

25. In 1943, DMAA was introduced as a nasal decongestant by Eli Lilly 

under the trade name of Forthane.  Eli Lilly abruptly withdrew Forthane form the 

market in 1983.  It offered no explanation for its action.  No other perscription or 

dietary supplement used DMAA from 1983 until 2005.  In 2005, Patrick Arnold, a 

chemist later convicted for his role in the BALCO baseball steroid scandal, 

reintroduced DMAA to the market as an alternative to ephedrine.   

26. OxyElite Pro and Jack3D are neither safe nor effective.  Defendants 

reference to studies and its results claims imply the products safety.  In truth, both 

are unsafe because they lead to elevated blood pressure and heart rates.  In fact, in 

response to the FDA’s 2012 Warning Letter GNC said: “We are completely 

opposed to this unilateral, factually and legally unfounded action by the FDA and 

we believe the large consumer base that has safely used products containing 

DMAA in millions of doses will also oppose it.”  GNC further stated that “DMAA 

is perfectly safe when taken as directed.” 

27. Although at some point in 2013 Defendants substituted aegeline for 

DMAA in its subject products, the FDA ruled that it “is aware of no history of use 

or other evidence of safety establishing that aegeline will reasonably be expected to 

be safe when used under the conditions recommended or suggested in the labeling 

of OxyElite Pro and Versa-1.”  The FDA also warned USP that the ingredient is 

“adulterated” because it does not meet requirements under federal law. 

28. The Hawaii outbreak, along with the FDA actions and negative press, 

finally convinced Defendants to “voluntarily recall” OxyElite Pro from the market. 

Jack3D is currently being sold as “Jack3D Micro.” 

29. The health problems with Defendants’ products manifest when 

consumers consume the products exactly as intended. 
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Scientific Studies Show That the Products Are Unsafe 

30. Defendants claim that they products safety and efficacy have been 

shown in studies.  However, none of these sutdies consitute reliable scientific or 

clinical proof.   

31. In making these and similar representations, USP misled consumers 

about the risk of it products and about the health dangers of increased blood 

pressure and conseqent risks caused by DMAA by comparing the reisk to 

consumption of mile to moderate amounts of caffeine.  USP failed to adequately 

warn users of the potential serious dangers of DMAA and aegeline toxicity.  USP 

widely and successfully marketed the products throughout the United States by 

conducting a marketing campaign which misrepresented the testing and efficacy 

and potential risks of the products to induce widespread consumption.   

USP Should Have Known Better 

32. On December 6, 2011, the US Army removed all DMAA containng 

compounds from its commissaries.  This action followed the deaths of two soldiers.  

A case form New Zealand reported three cases of cerebral hemorrhage in adults 

taking DMAA.  Pieter Cohen, a Harvard internist, drew attention to DMAA in a 

letter to the Archives of Internal Medicine. 

33. In April 27, 2012 the FDA warned USP that it had received 42 adverse 

event reports on products containing DMAA, including carditic disorders, nervous 

system disorders, and death.  Many of those were specifially for Jack3D and 

OxyElite Pro. 

34. Daniel Fabricant, director of FDA’s Dietary Spplement Program said 

“Before marketing products containing DMAA, manufacturers and distributors 

have a responsibility under the law to provide evidence of the safety of their 

products.  They haven’t done that and that makes the products adulterated.” 

35. USP attempted to assuage concerns from the FDA about the safety of 

DMAA by suggesting DMAA comes form a naturally occurring herb and is 
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therefore safe.  However, DMAA is a dangerous synthetically-created chemical 

known by industry insiders like USP to display sympathomimetic side effects.  A 

single Chinese study claims that DMAA occus naturally in geranium oil.  However, 

the New Zealand National Measurement Institute perfomed a rigorous evaluation of 

this claim and found it impossible to substantiate.  Likewise, Health Canada could 

find no evidence that DMAA occurs in nature.    

36. The Australian government’s Therapeutic Goods Administration has 

banned the use of the DMAA, which it describes as “a toxic substance with 

dangerous side effects.” 

37. Despite these facts, USP has publicized a letter purporting to have 

proof from two laboratoeies claiming that DMAA can be found in geranium oil.  

The data are allegedly not available for review. 

38. USP further attempted to deflect attention away form safety concerns 

and to misrepresent the actual risks of DMAA by stating numerous times on its 

website that its products are safe. 

39. A 250 gram container of Jack3D retails for approximately $49.99, and 

a 90-count bottle of OxyElite Pro retails for approximately $69.99.  As a result, 

Defendants have wrongfully made and retained millions of dollars in profits from 

California consumers and consumers nationwide. 

CLASS ACTION ALLEGATIONS 

40. Plaintiffs bring this lawsuit on behalf of the proposed Class Members 

under Rule 23(b)(2) and (3) of the Federal Rules of Civil Procedure.  Specifically, 

Plaintiffs bring a nationwide Rule 23(b)(2) fraud class for injunctive relief; and a 

California Rule 23(b)(3) class for the remaining counts.   

The proposed nationwide 23(b)(2) Class consists of:  

All persons who purchased OxyElite Pro and Jack3D in 

the United States for personal use (the “Class”).   
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Plaintiffs request a subclass:   

All persons who purchased OxyElite Pro and Jack3D in 

California for personal use at any time during the four 

years preceding the filing of this Complaint (the “Sub-

Class”). 

41. Excluded from the Classes are governmental entities, Defendants, any 

entity in which Defendants have a controlling interest, and Defendants’ officers, 

directors, affiliates, legal representatives, employees, co-conspirators, successors, 

subsidiaries, and assigns.  Also excluded from the Class is any judge, justice, or 

judicial officer presiding over this matter and the members of their immediate 

families and judicial staff. 

42. Numerosity:  The proposed Class and Sub-Class comprise many tens 

of thousands of consumers throughout California and the United States, and, 

therefore, is so numerous that individual joinder of all its members is impracticable.  

While the exact number and identities of the Class Members are unknown at this 

time, such information can be ascertained through appropriate investigation and 

discovery.  The disposition of the claims of the Class Members in a single class 

action will provide substantial benefits to all parties and to the Court. 

43. Common Questions of Law and Fact:  There are questions of law 

and fact common to the Class and Sub-Class.  The common questions include: 

a. Whether the products were reasonably safe for consumption;  

b. Whether Defendants concealed or omitted material information 

concerning the safety of the products;  

c. Whether Defendants’ conduct violates public policy;  

d. Whether Defendants engaged in false or misleading advertising;  

e. Whether Defendants had any support for its claims prior to making 

them;  
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f. Whether the claims are true, misleading, or reasonably likely to 

deceive; 

g. Whether Defendants falsely represented that their products have 

characteristics, ingredients, uses, benefits, or quantities that they do not 

have;  

h. Whether Defendants labeled their products in a way that is misleading, 

or likely to mislead, in a material respect; 

i. Whether Defendants fraudulently induced customers to purchase their 

products; 

j. Whether Defendants continued to sell their products after knowing the 

preceding facts;  

k. Whether Plaintiffs, Class, and Sub-Class have sustained monetary loss 

and the proper measure of that loss; 

l. Whether the Class and Sub-Class members are entitled to declaratory 

and injunctive relief. 

44. Typicality:  Plaintiffs’ claims are typical of the claims of the members 

of the Class and Sub-Class.  Plaintiffs and all members of the Class and Sub-Class 

have been similarly affected by Defendants’ common course of conduct since they 

all were subject to the common advertising campaign and reasonably relied on 

Defendant’s representations (and are presumed to have relied upon the  

material omissions) concerning its product, and, in fact, purchased the product 

based on those representations. 

45. Adequacy of Representation:  Plaintiffs will fairly and adequately 

represent and protect the interests of the Class and Sub-Class.  Plaintiffs have 

retained counsel with substantial experience in handling complex class action 

litigation.  Plaintiffs and their counsel are committed to vigorously prosecuting this 

action on behalf of the Class and Sub-Class and have the financial resources to do 

so.   
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46. Superiority of Class Action:  Plaintiffs and the members of the Class 

and Sub-Class suffered, and will continue to suffer, harm as a result of Defendants’ 

unlawful and wrongful conduct.  A class action is superior to other available 

methods for the fair and efficient adjudication of the present controversy.  

Individual joinder of all members of the class is impracticable.  Even if individual 

class members had the resources to pursue individual litigation, it would be unduly 

burdensome to the courts in which the individual litigation would proceed.  

Individual litigation magnifies the delay and expense to all parties in the court 

system of resolving the controversies engendered by Defendants’ common course 

of conduct.  The class action device allows a single court to provide the benefits of 

unitary adjudication, judicial economy, and the fair and efficient handling of all 

class members’ claims in a single forum.  The conduct of this action as a class 

action conserves the resources of the parties and of the judicial system and protects 

the rights of the class members.  Furthermore, for many, if not most, a class action 

is the only feasible mechanism that allows an opportunity for legal redress and 

justice. 

47. Adjudication of individual Class Members’ claims with respect to the 

Defendants would, as a practical matter, be dispositive of the interests of other 

members not parties to the adjudication, and could substantially impair or impede 

the ability of other class members to protect their interests. 

48. Unless a class is certified, Defendants will retain monies received as a 

result of their conduct that was taken from tens of thousands of consumers 

throughout the United States.  Unless a classwide injunction is issued, Defendants 

will continue to commit the violations alleged, and the members of the Class, Sub-

Class, and the general public will continue to be misled. 

49. Defendants have acted and refused to act on grounds generally 

applicable to the Class and Sub-Class, making appropriate final injunctive relief 

with respect to the Class and Sub-Class -- as a whole. 
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COUNT ONE 

VIOLATIONS OF THE CONSUMERS LEGAL REMEDIES ACT 

(California Sub-Class) 

 

50. Plaintiff incorporates by this reference the proceeding allegations as if 

fully set forth herein and, to the extent necessary, pleads this cause of action in the 

alternative. 

51. This cause of action is brought pursuant to the Consumers Legal 

Remedies Act, California Civil Code § 1750, et seq. (the “Act”).  Plaintiffs are 

consumers as defined by California Civil Code § 1781(d).  The product is a good 

within the meaning of the Act. 

52. Defendants violated and continue to violate the Act by engaging in the 

following practices proscribed by California Civil Code § 1770(a) in transactions 

with Plaintiff and the Sub-Class which were intended to result in, and did result in, 

the sale of Complete Care: 

(5) Representing that it has … characteristics … uses [or] benefits 

… which it does not have … . 

(7) Representing that it is of a particular standard, quality or grade 

… if it is of another. 

(9) Advertising goods … with intent not to sell them as advertised. 

(16) Representing that the product has been supplied in accordance 

with a previous representation when [it has] not. 

53. Defendants violated the Act by making claims, through its 

advertisements, about the products that it knew, or should have known, were 

unsubstantiated, false and misleading. 

54. Pursuant to § 1782 of the Act, Plaintiffs have notified both of the 

Defendants in writing by certified mail of the particular violations of § 1770 of the 

Act and demand that Defendants rectify the problems associated with the actions 
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detailed above and give notice to all affected consumers of its intent to act.  

(Exhibit A.) 

55. Pursuant to California Civil Code § 1782(d), Plaintiffs and the Sub-

Class seek an order enjoining the above-described wrongful acts and practices of 

the Defendant and for restitution and disgorgement. 

56. Defendants conduct is malicious, fraudulent and wanton. 

57. If Defendants fail to rectify or does not agree to rectify the problems 

associated with the actions detailed above and give notice to all affected consumers 

within thirty days of the written notice pursuant to § 1782 of the Act, Plaintiffs will 

seek to amend his claims to seek actual, punitive and statutory damages, as 

appropriate.  Defendants’ conduct is malicious, fraudulent and wanton and provides 

misleading information to the Plaintiffs, Sub-Class members and the general public. 

58. Pursuant to Civil Code § 1780(d), attached hereto as Exhibit B is the 

affidavit showing that this action has been commenced in the proper forum. 

COUNT TWO 

VIOLATION OF CALIFORNIA BUSINESS & PROFESSIONS 

CODE §§ 17200, et seq. 

(California Sub-Class) 

 

59. Plaintiffs incorporate by this reference the proceeding allegations as if 

fully set forth herein and, to the extent necessary, plead this cause of action in the 

alternative. 

60. California Business & Professions Code § 17200 prohibits any “unfair, 

deceptive, untrue or misleading advertising.”  For the reasons discussed above, 

Defendants have engaged in unfair, deceptive, untrue and misleading advertising in 

violation of California Business & Professions Code § 17200. 

61. California Business & Professions Code § 17200 also prohibits any 

“unlawful … business act or practice.”  Defendant has violated § 17200’s probation 
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against engaging in unlawful acts and practices by, inter alia, making the 

representations and omissions of material facts, as set forth more fully herein, and 

violating California Civil Code §§ 1572, 1573, 1709, 1710, 1711, 1770, Business & 

Professions Code § 17200 et seq., 21 U.S.C. § 343, California Health and Safety 

Code §§ 110660, 110765, 21 U.S.C. § 343, Federal Food, Drug and Cosmetic Act § 

402(f)(1)(A), and the common law. 

62. Plaintiffs and the Sub-Class reserve the right to allege other violations 

of law which constitute other unlawful business acts or practices.  Defendants’ 

conduct, specifically its false and misleading advertising and marketing of the 

products, is ongoing and continues to this date.  Moreover, the Sub-Class has not 

received any refund for purchasing these products. 

63. Defendants’ acts, omissions, misrepresentations, practices and 

nondisclosures as alleged herein also constitute “unfair” business acts and practices 

within the meaning of Business & Professions Code § 17200 et seq. in that its 

conduct is substantially injurious to consumers, offends public policy, and is 

immoral, unethical, oppressive, and unscrupulous as to gravity of conduct that 

outweighs any alleged benefits attributable to such conduct. 

64. As stated in this Complaint, Plaintiffs allege violations of consumer 

protection, unfair competition and truth in advertising laws in California and other 

states resulting in harm to consumers.  Plaintiffs assert violation of the public policy 

of engaging in false and misleading advertising, unfair competition and deceptive 

conduct towards consumers.  This conduct constitutes of violations of the unfair 

prong of California Business & Professions Code § 17200 et seq. 

65. There were reasonably available alternatives to further Defendants’ 

legitimate business interests, other than the conduct described herein. 

66. Business & Professions Code § 17200 also prohibits any “fraudulent 

business act or practice.” 
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67. Defendants’ claims, nondisclosures and misleading statements, as 

more fully set forth above, were false, misleading and/or likely to deceive the 

consuming public within the meaning of Business & Professions Code § 17200. 

68. Defendants’ conduct caused and continues to cause substantial injury 

to Plaintiffs and the other Sub-Class members.  Plaintiffs have suffered injury in 

fact and has lost money as a result of the Defendants’ unfair conduct. 

69. Defendants have thus engaged in unlawful, unfair and fraudulent 

business acts and practices and false advertising, entitling Plaintiffs to judgment 

and equitable relief against Defendants as set forth in the Prayer for Relief. 

70. Additionally, pursuant to Business & Professions Code § 17203, 

Plaintiffs seek an order requiring Defendants to immediately cease such acts of 

unlawful, unfair and fraudulent business practices and requiring Defendant to 

engage in a corrective advertising campaign. 

COUNT THREE 

VIOLATION OF CALIFORNIA BUSINESS & PROFESSIONS 

CODE §§ 17500, et seq. 

(California Sub-Class) 

71. Plaintiffs incorporate by this reference the proceeding allegations as if 

fully set forth herein and, to the extent necessary, pleads this cause of action in the 

alternative. 

72. Business & Professions Code § 17500 provides that it is unlawful for 

any person, firm, corporation, or association, or any employee thereof to 

intentionally directly, or indirectly perform services, professional or otherwise, or to 

induce the public to enter into any obligation relating thereto, to make or 

disseminate in any manner any statement which is untrue or misleading, or which, 

by the exercise of reasonable care should be known to be untrue or misleading. 

73. Throughout the time Defendants marketed and sold the subject 

products, Defendants have committed acts of untrue and misleading advertising as 
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defined by Business and Professions Code § 17500, by claiming that their products 

are safe and effective. Defendants made these statements and claims with the intent 

to induce members of the public to purchase the subject products.  Indeed, these 

statements have a “tendency to deceive” a reasonable person from an objective 

standpoint. 

74. These acts of untrue and misleading advertising by Defendants present 

a continuing threat to members of the public in that they mislead, and are likely to 

mislead, the public into believing that the use of its products are safe and effective.  

75. Defendants’ conduct was unfair, unlawful, or fraudulent, as described 

herein, and presents a continuing threat to members of the public.  Thus, consumers 

are paying for products that do not work as advertised.  Plaintiffs have no other 

adequate remedy of law to correct this misleading advertising. 

76. Wherefore, Plaintiffs prays for the relief as set forth hereinafter. 

COUNT FOUR 

BREACH OF EXPRESS WARRANTY 

(Nationwide Class) 

77. Plaintiffs incorporate by this reference the proceeding allegations as if 

fully set forth herein and, to the extent necessary, plead this cause of action in the 

alternative. 

78. Plaintiffs and the Class formed a contract with Defendants when they 

purchased the products.  The terms of that contract include the promises and 

affirmations of fact make by Defendants on the packaging and through their 

marketing campaign.  The packaging and advertising consitute experss warranties 

that are a part of the contract, basis for the bargain, between the consumers and 

Defendants. 

79. Defendants expressly warranted that the products were safe, effictive 

and fit for use.  Defendants also expressly warranted that the products were of 

merchantable quality, that they did not produce dangerous side effects, that they 
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were made form natural ingredients (i.e., geranium), and that they were adequately 

tested and fit for their intended purpose. 

80. Defendnats knew or should have known that despite the warranties, 

they had breached the terms of the contract with the consumers by not providing 

safe and effective products for weight loss and performance because: 

a) Studies demonstrated that the products were unsafe and 

ineffective; 

b) Studies relating to DMAA found statistically increased 

blood pressure and myocardial work; 

c) Aegeline was not a suitable replacement for DMAA; 

d) USP’s claims of safety and efficay were not supported by 

the stutdies it itself conducted because the studies were 

biased and the researchers were financially interested; 

e) Geranium plants and oil do not contain detectable amounts 

of DMAA nad therefore synthetic DMAA cannot be 

equivalent to geranium; 

f) The FDA had received 42 serious adverse events from 

DMAA products; 

g) GNC stopped setlling the subject products at its stores on 

military bases; 

h) USP failed to provide notification to the FDA or provide 

evidence of safety of either DMAA or aegeline.  

81. Members of the public, including Plaintiffs, reasonably relied upon the 

skill and judgment of Defendants, and upon the express warranties in purchasing 

the subject products. 

82. Plaintiffs and the Class purchased the products for their intended 

purpose. 
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83. Defendants breached these express warranties because the products 

were not safe, effective and fit for their intended purpose, were not of merchantable 

quality, and in fact, caused serious and potentially lethal side effects to consumers 

when taken in their recommended dose. 

84. Due to Defendants’ wrongful conduct, Plaintiffs and the Class could 

not have known about the true nature of the risks and side effects associated with 

the subject products. 

85. As a direct and proximate result of Defendants’ breach of their 

contract, including the breach of express warranties, Plaintiffs suffered injuries 

entitled Plaintiffs to judgment and equitable relief against Defendants, as well as 

restitutions, including all monies paid for the subject products and disgorgement of 

profits form Defendants received form sales of the subject products, attorneys’ fees, 

punitive damages, and costs, as set forth in the Prayer for Relief. 

86. All conditions precedent to Defendants’ liability under this contract, 

including notice, have been performed by Plaintiffs and the Class. 

87. In purchasing the Defendant’s product, Plaintiff and the Class 

Members relied on the representations of the Defendants and had no reason to 

doubt or dispute those representations.  Indeed, due to the uniformity of the 

representations to all Class Members, Plaintiff and the Class at all times are 

presumed to have reasonably and justifiably relied both directly and indirectly on 

the actions and representations of the Defendant. 

88. As a direct and proximate result of Defendant’s fraud, Plaintiff and the 

Class have suffered actual damages in an amount not presently known, but has 

acted on grounds applicable to all purchasers of all relevant products. 

 

/// 

/// 

/// 
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COUNT FIVE 

BREACH OF IMPLIED WARRANTY 

(Nationwide Class) 

89.   Plaintiffs incorporate by this reference the proceeding allegations as 

if fully set forth herein and, to the extent necessary, plead this cause of action in the 

alternative. 

90. The Uniform Commercial Code § 2-314 provides that, unless excluded 

or modified, a warranty that the goods shall be merchantable is implied in a contract 

for their sale if the seller is a merchant with respect to goods of that kind. 

91. At all times, California and the following 48 states, including the 

District of Columbia, have codified and adopted the provisions of the Uniform 

Commercial Code governing the implied warranty of merchantability:  Ala. Code 

§7-2-314; Alaska Stat, §45.02.314; Ariz. Rev. Stat. Ann. §47-2314; Ark. Code Ann 

§4-2-314; Cal. Comm. Code §2314; Colo. Rev. St. §4.2-314; Conn. Gen. Stat. Ann. 

§42a 2314; 6 Del. C. §2-314; D.C. Code §28:2-314; Fla. Stat. Ann §672.314; Ga. 

Code Ann. §11-2-314; Haw. Rev. Stat. §490; Id. Code §28-2-314; Ill. Comop. Stat. 

Ann. Ch 810, 5/2-314; Ind. Code. Ann. §26-1-2-314; Iowa Code Ann. §554.2314; 

Kansas Stat. Ann. §84-2-314; Ky. Rev. Stat. Ann §355.2-314; Mass. Gen. Laws 

Ch. 106 §2-314; Mich. Comp. Laws Ann. §400.2.314; Miss. Stat. Ann. §336.2-314; 

Miss. Code Ann. §75-2-314; Missouri Rev. Stat §400.2-314; Mont. Code Ann. §30-

2-314; Nev. Rev. Stat. U.C.C. §104.2314; N.H. Rev. Ann. §382-A:2-314; N.J. Stat. 

Ann. §12A:2-314; N.M. Stat. Ann. §55-2-314; N.Y. U.C.C. Law 2-314; N.C. Gen. 

Stat. Ann §25-2-314; N.D. Stat. §41-02-314; Ohio Rev. Code Ann. §1302.27; Okla. 

Stat. §2-314; Or. Rev. Stat. §72.3140; Pa. Stat. Ann. §2314; R.I. Gen Laws §6A-2-

314; S.C. Code Ann. §36-2-314; S.D. Stat. 57A-2-314; VA Code §8.2-314; Tenn. 

Code Ann. §47-2-314; Tex. Bus. & Com. Code Ann. §2-314; Ut. Code Ann. §70A-

2-314; VA Code §8.2-314; Vt. Stat. Ann. §9A-2-314; W. Va Code §46-2-314; Wis. 

Stat. Ann. §402.314; and Wyo. Stat. §34.1-2-314. 
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92. The subject products are “goods” as defined in the various states’ 

commerical codes governing the imiplied warranty of merchantability. 

93. By placing the products in the stream of commerce, Defendants 

impliedly warranted tha thte products were reasonbly safe, effective and adequately 

tested for their intended use, i.e., weight loss, fat-burning, energy-enhancing, and as 

diet aids, and that they were of merchantable quality. 

94. Defendnats knew that purchasors relied upon them to design, 

manufacture, license and sell dietary spplements that were reasonably safe and 

effective, and in fact members of the public, including Plaintiffs, reasonably relied 

upon the skill and judgment of Defendnats and upon the implied warranties in 

purchasing and consuming the subject products. 

95. Plaintiffs and the Class purchased the products for their intended 

purpose and use. 

96.  In breach of their implied warranty, the subject products are unsafe, 

ineffective and not merchantable, in that they cause serious and even fatal health 

problem, have not been proven effective for their intended uses, and are not 

effective for their intended uses. 

97. The subject products were not reasonably safe for their intended use 

when they left Defendants’ control and entered the marketplace. 

98. The defects were not open or obvious to consumers, including 

Plaintiffs and the Class, who could not have known about the nature of the risks and 

side effects associated with the subject products until after they purchased or used 

them. 

99. As a direct and proximate result of Defendants’ breach of implied 

warranties, Plaintiffs and Class Members have sustained injuries by purchasing the 

subject products, which were not safe or effective as represented, thus entiting 

Plaintiffs to judgment and equitible relief against Defendnats, as well as restitution, 

including all monies paid for the subject products, and disgorgement of profits form 
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the sale of the subject products, attorneys’ fees, punitive damages, and costs, as set 

forth in the Prayer for Relief.   

COUNT SIX 

UNJUST ENRICHMENT 

(Nationwide Class) 

100. Plaintiffs incorporate by this reference the proceeding allegations as if 

fully set forth herein and, to the extent necessary, plead this cause of action in the 

alternative. 

101. Defendants designed, manufactured, licensed, produced, promoted, 

marketed, and/or sold the ineffective and dangerous products. 

102. Plaintiffs and Class Members conferred upon Defendnats non-

gratuitous payments for the products that were not safe and effective as advertised, 

and many expose them to serious illness, which can be fatal.  Defendants accepted 

or retained the non-gratuitous benefits conferred by Plaintiffs and Class Members 

with full knowledge and awareness that, as a result of Defendants’ unconsciounable 

wrongdoing, Plaintiffs and the Class Members were not receiving products of the 

quality, nature, fitness or value that had been represented by Defendants and 

reasonble consumers would have expected. 

103. Retaining the non-gratuitous benefits conferred upon Defendnats by 

Plaintiffs and Class Members under these circumstances made Defendnats’ 

retention of the non-gratuitous benefits unjust and inequitable. 

104. Defendants’ retention of the non-gratuitous benefits conferred by 

Plaintiffs and Class Members is unjust and inequiable. 

 

/// 

/// 

/// 

/// 
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PRAYER FOR RELIEF 

Wherefore, Plaintiffs and members of the Class and Sub-Class request that 

the Court enter an order or judgment against Defendants as follows:  

1. Certifying the Class and Sub-Class as requested; 

2. That the Court adjudge and decree that Defendants have engaged in 

the conduct alleged herein; 

3. Awarding Plaintiffs and the proposed Class and Sub-Class Members 

damages; 

4. Awarding restitution and disgorgement of Defendants’ revenues to 

Plaintiffs and the proposed Class and Sub-Class Members; 

5. Awarding declaratory and injunctive relief as permitted by law or 

equity, including: enjoining Defendants from continuing the unlawful practices as 

set forth herein, and directing the Defendants to identify, with Court supervision, 

victims of its conduct and pay them restitution and disgorgement of all monies 

acquired by Defendants by means of any act or practice declared by this Court to be 

wrongful; 

6. For compensatory, general, statutory, exemplary, and any other 

damages legally available according to proof on certain causes of action; 

7. For both pre- and post-judgment interest at the maximum allowable 

rate on any amounts recovered; 

8. Awarding treble damages; 

9. Awarding punitive damages; 

10. For litigation costs of the proceedings herein; 

11. Reasonable attorneys’ fees and costs; and 

12. Providing such further relief as may be just and proper. 
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DEMAND FOR JURY TRIAL 
Plaintiffs hereby demand trial by jury of all claims and causes of action in 

this lawsuit to the extent authorized by law. 
 
 
 
 
 Respectfully Submitted, 
 
Dated:  December 5, 2013 DESAI LAW FIRM, P.C. 
 Aashish Y. Desai (CA 187394) 
 M. Adrianne De Castro (CA 238930) 

By: /s/Aashish Y. Desai 
Aashish Y. Desai 
 
3200 Bristol Street, Ste. 650 
Costa Mesa, CA 92626 
Telephone: (949) 614-5830 
Facsimile: (949) 271-4190 
aashish@desai-law.com 
 
 
DESAI LAW FIRM, P.C. 
Aashish Y. Desai (TX 24045164) 
401 Congress Ave., Ste. 1540 
Austin, TX 78701 
Telephone: (512) 687-3455 
Facsimile: (512) 687-3499 
aashish@desai-law.com 
 
Attorneys for Plaintiffs 
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