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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

MARCELLA KIST, individually and on behalf of

all others similarly situated,
Plaintiff, Civil Action No.

V.

SEMPRIS, LLC a Delaware limited liability CLASS ACTION COMPLAINT

company, and DIGITAL RIVER, INC., a

Delaware corporation, DEMAND FOR JURY TRIAL
Defendants.

CLASS ACTION COMPLAINT

Plaintiff Marcella Kist (“Kist” or “Plaintiff”) brings this Class Action Complaint against
Defendants Sempris, LLC (“Sempris”) and Digital River, Inc. (“Digital River”) (hereinafter
collectively “Defendants™) on her own behalf, and on behalf of Class of similarly situated
individuals who were charged without authorization for Sempris Membership Programs. Plaintiff
alleges as follows upon personal knowledge as to herself and her own acts and experiences and,
as to all other matters, upon information and belief, including investigation conducted by her
attorneys.

NATURE OF THE ACTION

1. Defendants Sempris and Digital River work together to charge consumers
recurring monthly fees for “Membership Programs” that purport to offer discounts, coupons, and
other money saving deals.

2. The fraud is perpetrated in the following manner: First, an unknowing consumer
provides Digital River (an online payment processor) with his/her private billing information to

complete a purchase from one of Digital River’s online merchants. However, rather than keep
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this information private (as any consumer would reasonably believe), Digital River shares this
information with Sempris, and together, Defendants enroll and charge consumers for Sempris
Membership Programs.

3. Consumers are often completely unaware of their enrollment until they notice the
charges for “membership fees” on their credit or bank statement. Notably, Sempris Membership
Programs are negative option programs with recurring monthly fees, meaning that the charges
continue every month until a consumer calls and cancels.

4. Working in unity with one another, Defendants have systematically defrauded
consumers by enrolling and charging them for Membership Programs without consent. Each
Defendant is equally liable, and together, Defendants share in the profits generated by their
fraudulent scheme.

5. Plaintiff Kist was only one of many injured by Defendants’ conduct. Through her
Complaint, Plaintiff seeks to put an end to Defendants’ unlawful business practices and to
recover the monies that have been wrongfully obtained.

PARTIES

6. Plaintiff Marcella Kist is a natural person and citizen of the Commonwealth of
Massachusetts, residing in Billerica, Middlesex County, Massachusetts.

7. Defendant Sempris, LLC, is a marketing services company that operates
numerous “Membership Programs,” including a membership program known as “Budget
Savers.” Sempris is a limited liability company organized and existing under the laws of the
State of Delaware, with its principal place of business located at 11100 Wayzata Boulevard,
Suite 680, Minneapolis, Minnesota. It does business throughout the United States, the

Commonwealth of Massachusetts, and this District. Until early 2011, Defendant Sempris
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operated under the corporate name Provell, Inc.

8. Defendant Digital River, Inc. is an online e-commerce company. Digital River is
a Delaware corporation with its headquarters and principal place of business located at 10380
Bren Road West, Minnetonka, Minnesota 55343. It does business throughout the United States,
the Commonwealth of Massachusetts, and this District.

JURISDICTION AND VENUE

9. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C.

8 1332(d)(2), because (i) at least one member of the putative class is a citizen of a state different
than Defendants, (ii) the amount in controversy exceeds $5,000,000.00, exclusive of interest and
costs, and (iii) none of the exceptions under that subsection apply to this action.

10.  This Court has personal jurisdiction over Defendants because Defendants conduct
business in Massachusetts, Plaintiff Kist is a resident of Massachusetts, Defendants committed
tortious acts within Massachusetts, and the conduct giving rise to Plaintiff’s claims occurred in
Massachusetts.

11. Venue is proper in this District because Plaintiff resides in this District and the
cause of action arose, in substantial part, in this District. Specifically, Plaintiff and putative Class
members were charged for the Sempris Membership Programs in this District.

FACTUAL BACKGROUND
Data Pass and Preacquired Account Marketing

12. Preacquired account marketing is a widespread and problematic practice whereby
a third party is given access to a consumer’s private billing information by a business partner
who received this information through a prior, unrelated internet or phone transaction with the

consumer. The business partner who acquired the information then passes it on to the third party
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as part of a financial arrangement wherein the partner is paid a fee. This sharing of consumer
information is commonly referred to as a “data pass.”

13. In a majority of instances, consumers do not consent to the sharing of their
information in this manner, and are completely unaware that a merchant has transferred their
information to a third party.

14. Following the data pass, consumers are enrolled in a membership program with a
recurring monthly subscription. Any possible benefits that exist from the membership programs
go unrealized because the overwhelming majority of consumers are unaware they have been
enrolled in these clubs and/or programs in the first instance. Third party sellers and their business
partners, however, are completely aware of the deceptive nature of this business model and the
legion of consumer complaints made directly to them as well as existing on the Internet.

The Government Investigates and Bans Data Pass

15.  Asaresult of the deceptive nature of this type of marketing (and the thousands of
complaints that have arisen because of it), the Senate Committee on Commerce, Science, and
Transportation conducted an investigation of misleading e-commerce marketing practices in
2009, focusing its investigation on companies with the same business model as Sempris.

16. In November 2009, the Committee released a staff report entitled “Aggressive
Sales Tactics On the Internet and Their Impact On American Consumers.” The report
specifically described the process of “Data Pass” and “Preacquired Account Marketing,” stating
that the “this “data pass’ or ‘card on file’ process—where a third party company obtains a
consumer’s billing information not directly from the consumer, but from a website where the
consumer has just made a purchase—is a well known and controversial practice” that has caused

numerous consumer complaints and confusion.
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17. In response to the Senate Investigation, Congress passed the Restore Online
Shoppers’ Confidence Act (“ROSCA”) in 2010." Section 8401 of ROSCA (citing its findings
and declaration of policy) recognized the following:

(3) An investigation by the Senate Committee on Commerce, Science, and
Transportation found abundant evidence that the aggressive sales tactics many
companies use against their online customers have undermined consumer
confidence in the Internet and thereby harmed the American economy.

(4) The Committee showed that, in exchange for “‘bounties’” and other payments,
hundreds of reputable online retailers and websites shared their customers’ billing
information, including credit card and debit card numbers, with third party sellers
through a process known as ““data pass.”” These third party sellers in turn used
aggressive, misleading sales tactics to charge millions of American consumers for
membership clubs the consumers did not want.

18. ROSCA banned the “data pass” process and required third-party sellers to both
disclose all material terms of the transaction and obtain express informed consent from
consumers, including the consumer’s full account number and address, before charging their
account.

Sempris’ Documented History of Deceptive Marketing

19. Like the companies named in the Senate Committee’s Report, Defendant Sempris
is a marketing company that offers subscription-based, negative-option “Membership Programs”
purporting to offer discounts and services to “subscribing” consumers.

20. However, despite costing membership fees of as much as $29.95 a month, these
programs offer little real value and are rarely ever utilized by membership subscribers (many of
whom are unaware that they have even been enrolled).

21. Despite this fact (or perhaps due to it), Sempris continues to have thousands of

subscribers who are deceptively enrolled in Sempris Membership Programs and charged for

! Restore Online Shoppers’ Confidence Act, 15 U.S.C.A. § 8401 et. seq.
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membership fees.

22. Sempris Membership Programs include, but are not limited to: Value Plus,
Budget Savers, Cooking in Style, Essentials for Home, Explore USA, FunSource, Homeplay,
Pulse, and Vacation Passport. Sempris has also partnered with various merchants to create
“Custom” Programs, such as: Glamour in You and Duets (for Frederick’s of Hollywood), Chase
Ultimate Rewards Plus (for Chase Manhattan Bank), and JC Whitney Buyers Plus (for JC
Whitney).

23.  Consumers have complained about each and every one of the Sempris
Membership Programs.

24. In fact, Sempris has operated the same deceptive business practices for the past
ten years. Previously operating as Provell, Inc., and before that, Damark International, Inc.,
Sempris’ practice of fraudulently enrolling and charging consumers for its Membership
Programs (as well as its propensity for changing its name to evade liability) has been well
documented over the past decade.

25. Sempris’ business practices previously resulted in an investigation and complaint
filed against Defendant by the Minnesota Attorney General in 1999, forcing Sempris (then
operating as Damark International Inc.) to issue an official Assurance of Discontinuance.?

26. Despite its Assurance of Discontinuance, Defendant simply changed its name to
Provell, Inc. and resumed its deceptive business practices—namely, using preacquired
information to fraudulently enroll consumers in its Membership Programs.

27.  After operating as Provell for close to a decade, and accumulating thousands of

2 Assurance of Discontinuance, Minnesota ex rel. Hatch v. Damark Int’l, Inc., No. C8-99-

10638 (Ramsey County Dist. Ct. Dec. 3, 1999).
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consumer complaints under that name, Defendant simply changed its business name again, this
time to Sempris.

28. Defendant Digital River is featured on Sempris’ website as one of five featured
clients, and indicates that Digital River uses Sempris as its “primary resource for membership
services and loyalty programs to enhance their brand and increase customer responses and
loyalty.”?

29. Hundreds of consumer complaints about the deceptive nature of Sempris’
membership enrollment and charges (and its relationship with Defendant Digital River) can be

found throughout consumer complaint websites:

June 20, 2011: | just looked over my credit card statement and noticed a $1.95
charge last month and a $24.95 charge for this month. Both from DRI Value Plus
Monthly. Interestingly, the first charge of $1.95 was placed the same day |
ordered some software from Aimersoft. On the statement the legit purchase
showed up as DRI Aimersoft. Apparently DRI handles payments for some legit
companies, and in the process of checking out, has a clause that adds these
charges. [].

August 8, 2011: | bought some online software | wanted and the seller slips in an
agreement to sign up for an online coupon service that costs you $1.95 the 1st
month and who knows what for additional months []. There was apparently an
associated $15 cash back in the "offer" too. | was able to call the phone number
for DRI that appeared on my credit card statement 800-669-6975 and the woman
who answered seemed to know exactly why I was complaining and canceled the
"membership" right away.

Feb. 20, 2012: | made a legitimate membership purchase from an organization in
Sweden. Said payment was processed by SWReg Digital River. The day after the
legitimate payment posted a fraudulent payment for $1.95 posted from
DRI*ValuePlus. [] In Dec and Jan charges for $24.95 appeared for a so called
membership in ValuePlusOnline.com processed by Digital River. Subsequent
investigation has revealed that [] Sempris.com, which has several fraudulent
programs under its umbrella, states that at the end of the legitimate payment
process there will be an "unobtrusive link" to introduce one of their membership
programs and once a customer has finished viewing the info they will arrive back
at the legitimate payment page. Meanwhile, what has happened, a person clicks
through a maze of links trying to get to the legitimate payment confirmation page
and in the end has managed to sign their life away in the fine print.

30. The Better Business Bureau shows a total of close to 800 consumer complaints

® http://www.sempris.com/section/647/page/6239.
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lodged against Sempris over the past three years.*

Defendants Jointly Conspire to Defraud Consumers

31. In its role as a payment processor, Digital River acts to both authenticate and
secure the transfer of online payments, ensuring that funds are authorized by the issuing bank or
credit card company and are safely transferred from consumer to merchant. Accordingly, Digital
River is entrusted with a wealth of private information from consumers making an online
purchase, receiving such sensitive information as the consumer’s name, billing address, and full
credit card or bank account number.

32. Rather than safeguard this information (as it is both expected and paid to do),
Digital River abuses its position of trust and parlays its access to sensitive information into an
additional revenue stream from Sempris.

33. Digital River is aware of Sempris’ fraudulent and deceptive business practices
and actively participates by (1) passing along consumer’s private information and then (2)
processing unauthorized charges for Sempris’ Membership Programs. As Digital River is already
in possession of all the requisite information to process payments, it is able to completely bypass
consumer consent to place the charges.

34. Digital River receives monetary benefits for providing Sempris with consumers’
information, as well as processing monthly membership fees for Sempris’ Membership
Programs.

35. Defendants are active co-conspirators who have knowingly entered into an
agreement to profit from the unauthorized charges to consumers’ credit and debit accounts, and

have designed and jointly implemented a system whereby consumers would be unknowingly or

4 See http://lwww.bbb.org/minnesota/business-reviews/dining-club-plans/sempris-in-

hopkins-mn-96345570/complaints. Last accessed on January 24, 2013.
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deceptively induced into enrolling in Sempris Membership Programs.

36. Defendants are jointly liable, and together, share in the profits generated by their
fraudulent scheme.

FACTS REGARDING PLAINTIFF MARCELLA KIST

37. On or around September 15, 2012, Plaintiff Marcella Kist visited AppleXSoft,
Inc.’s online store to purchase computer software. To complete her purchase, Kist was required
to provide her private billing information, including her name, credit card number, and billing
address, to AppleXSoft’s business partner—Digital River.

38.  Atno point during the transaction did Digital River disclose that it would be
sharing her information with any other third party.

39.  After completing her purchase of the software, Kist immediately received an e-
mail confirmation from Digital River with the details of her order. The e-mail informed Kist that
the charges would appear on her statement as “DRI*AppleXsoft File Re.” DRI stands for
“Digital River, Inc.”

40. The next day, the charge for “DRI*AppleXsoft File Re” appeared on Kist’s credit
card statement. Immediately below the charge was an additional charge of $1.95 for “DRI*Value
Plus Monthly.”

41. The following month, Kist was again charged for DRI*Value Plus, this time for
$24.95. Kist continued to be charged $24.95 a month in November, December, and January until
she noticed the charges on her statement.

42.  As there was no number listed next to the charges on her statement, Kist went
online to find information relating to the source and reason for the charges. After finding out that

the charges were for Sempris’ Value Plus Membership Program, Kist called Sempris to inquire
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as to who authorized the charges and how she could get her money back.

43. Surprisingly, the customer service representative who answered the call asked if
he was speaking to Marcella Kist by name, and then repeated her full address, telephone number,
and e-mail address to confirm her identity.

44, Kist explained to the representative that she had never consented to enrollment in
the program, had not authorized any of the charges, and requested her membership be cancelled
immediately and the charges refunded. Thereafter, the representative cancelled Kist’s
membership to Value Plus, but refused to refund any of the charges.

45. Sempris could not identify, or would not tell Plaintiff, how or as the result of what
purchase, it had enrolled her in the VValue Plus Membership Program.

46. Despite being enrolled in the program for more than three months, Kist never
received any printed materials that notified her of her enrollment, such as confirmation of
enrollment or a membership identification number (necessary to utilize the program’s alleged
benefits).

CLASS ALLEGATIONS

47. Plaintiff brings this action pursuant to Federal Rule of Civil Procedure 23(b)(2)
and Rule 23(b)(3) on behalf of herself and a Class of similarly situated individuals, defined as
follows:

All individuals who were enrolled in and charged for any Sempris Membership Program

following their online purchase, completed through Defendant Digital River, of a product
from www.applexsoft.com.

Excluded from the Class are (1) Defendants, Defendants’ agents, subsidiaries, parents,

successors, predecessors, and any entity in which Defendants or their parents have a controlling

10
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interest and their current and former employees, officers, and directors, (2) the Judge or
Magistrate Judge to whom this case is assigned and the Judge’s or Magistrate Judge’s
immediate family, (3) persons who execute and file a timely request for exclusion, (4) persons
whose claims in this matter have been finally adjudicated on the merits or otherwise released,
and (5) the legal representatives, successors, or assigns of any such excluded person.

48. Numerosity: The exact number of the members of the Class is unknown and not
available to Plaintiff at this time, but it is clear that individual joinder is impracticable.
Defendants have deceived thousands of consumers who fall into the definition set forth above.
Members of the Class can be identified through Defendants’ records.

49. Typicality: Plaintiff’s claims are typical of the claims of the other members of the
Class, as Plaintiff and the Class sustained damages arising out of the wrongful conduct of
Defendants, based upon the same transactions which were made uniformly with Plaintiff and he
public.

50. Adequate Representation: Plaintiff will fairly and adequately represent and
protect the interests of the Class, and has retained counsel competent and experienced in class
actions. Plaintiff has no interests antagonistic to those of the Class, and Defendants have no
defenses unique to Plaintiff. Moreover, Plaintiff’s claims are typical of the claims of the other
members of the Class, as Plaintiff and the other Class members sustained damages arising from
Defendants’ uniform wrongful conduct. Plaintiff and her counsel are further committed to
vigorously prosecuting this action on behalf of the members of the Class, and have the financial
resources to do so. Neither Plaintiff nor her counsel has any interest adverse to those of the other
members of the Class.

51. Predominance and Superiority: Class proceedings are superior to all other

11
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available methods for the fair and efficient adjudication of this controversy, as joinder of all
members is impracticable. The damages suffered by the individual members of the Class will
likely be relatively small, especially given the burden and expense of individual prosecution of
the complex litigation necessitated by Defendants’ actions. It would be virtually impossible for
the members of the Class to obtain effective relief from Defendants’ misconduct on an individual
basis. Even if members of the Class themselves could sustain such individual litigation, it would
not be preferable to a class action, because individual litigation would increase the delay and
expense to all parties due to the complex legal and factual controversies presented in this
Complaint. By contrast, a class action presents far fewer management difficulties and provides
the benefits of single adjudication, economy of scale, and comprehensive supervision by a single
court. Economies of time, effort, and expense will be fostered and uniformity of decisions would
be ensured.

52. Commonality: There are many questions of law and fact common to the claims
of Plaintiff and the Class, and those questions predominate over any questions that may affect
individual members of the Class. Common questions for the Class include, but are not limited to
the following:

@ Whether Defendants’ conduct alleged herein constitutes fraud by
omission;

(b) Whether Defendants’ conduct alleged herein constitutes breach of
contract;

(c) Whether Defendants’ conduct alleged herein constitutes unjust

enrichment.

12
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FIRST CAUSE OF ACTION
Fraud by Omission
(Individually and on behalf of the Class)

53. Plaintiff incorporates by reference the foregoing allegations.

54, Based on Defendants’ material omissions, Plaintiff and members of the Class did
not reasonably expect to be charged for Sempris’ Membership Programs without authorization.

55. Defendants knew that they did not have informed and explicit consent to enroll
and charge Plaintiff and members of the Class for Sempris’ Membership Programs.

56. Defendant Sempris concealed from and failed to disclose to Plaintiff and Class
members that it would enroll and charge them for Sempris’ Membership Programs without
consent.

57. Defendant Digital River concealed from and failed to disclose to Plaintiff and
Class members that it would share consumers’ private billing and contact information with
Sempris and that it would process unauthorized payments on Sempris’ behalf.

58. Defendants were under a duty to disclose to Plaintiff and the members of the
Class, that they intended to enroll and charge their accounts for Sempris’ Membership Programs
because: (1) Defendants were in a superior position to know the true state of facts about their
possession and sharing of Plaintiff’s and Class members’ credit and bankcard information; (2)
Defendants were in a superior position to know the terms of Sempris’ Membership Programs; (3)
Plaintiff and the Class members could not reasonably have been expected to learn or discover
that Defendant Sempris was in possession of their personal information and that Defendants
intended to place charges on their accounts without authorization; (4) Plaintiff and the Class

members could not reasonably have been expected to learn or discover that Defendant Digital

13
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River intended to, and did in fact, share their personal information with Sempris; and (5) Plaintiff
and the Class members could not reasonably have been expected to learn or discover that
Defendant Digital River intended to, and did in fact, process unauthorized payments from their
accounts on behalf of Sempris.

59. The facts concealed or not disclosed by Defendants to Plaintiff and the Class are
material in that a reasonable consumer would have considered them to be important in deciding
whether to allow Digital River access to their contact and billing information.

60. Plaintiff and the Class justifiably relied on the omissions of Defendants to their
detriment.

61.  The detriment is evident from the unauthorized charges placed on Plaintiff’s and
Class members’ accounts and the monies lost.

62. As a direct and proximate result of Defendants’ misconduct, Plaintiff and the
Class have suffered and will continue to suffer actual damages in the form of monies taken by
Defendants.

SECOND CAUSE OF ACTION
Breach of Contract

(As against Defendant Digital River)
(On Behalf of Plaintiff and the Class)

63. Plaintiff incorporates by reference the foregoing allegations.

64. Defendant Digital River on the one hand, and Plaintiff and members of the Class,
on the other, entered into valid and enforceable contracts whereby those Class members
provided, and Digital River processed, payment for goods marketed and sold by Digital River’s
merchant partners. In order to complete their purchases, Plaintiff and the Class provided Digital

River with access to their billing information.

14
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65. A material term of the contract entered into by Plaintiff and the Class members
with Digital River required that Digital River only share Class members’ personal information
with those expressly authorized to receive it. Likewise, a material term of the contract required
Digital River to only process payment for charges that Plaintiff and the Class authorized.

66. Digital River breached its contract with Plaintiff and members of the Class by
sharing their sensitive personal and payment information with Sempris.

67. Digital River breached its contract with Plaintiff and members of the Class by
placing charges on their accounts for Sempris Membership Programs.

68. Plaintiff and members of the Class did not consent to Digital River releasing their
personal information to Sempris, nor did they consent to any additional charges made by or on
behalf of Sempris.

69.  Asaresult of its unlawful conduct alleged herein, Digital River materially
breached the terms of its contracts with Plaintiff and members of the Class.

70. Plaintiff and members of the Class have suffered damages in the form of monies
lost as a direct result of Digital River’s acts and practices.

71. Plaintiff, individually and on behalf of the Class, seeks actual damages for Digital
River’s breach of contract, as well as interest, reasonable attorneys’ fees, expenses, and costs to
the extent allowable.

THIRD CAUSE OF ACTION
Unjust Enrichment (in the alternative to breach of contract)

(As against Digital River)
(Individually and on Behalf of the Class)

72. Plaintiff incorporates by reference the foregoing allegations, excluding paragraphs

63 through 71.

15
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73. Defendant Digital River knowingly received a monetary benefit from Plaintiff and
the Class in the form of fees, revenue share, or other value given by Sempris when Digital River
wrongfully permitted Sempris to obtain the Class members’ contact and billing information.
Digital River further received monetary benefit when it processed payments, in the form of
recurring monthly fees, from members of the Class on behalf of Sempris.

74, Digital River appreciates or has knowledge of such benefits.

75. Digital River has no valid basis to accept benefits that are derived from Class
members being charged unauthorized membership fees for Sempris’ Membership Programs.

76. Under principles of equity and good conscience, Digital River should not be
permitted to retain the benefits it wrongfully received from Plaintiff and the members of the
Class.

77, Plaintiff, individually and on behalf of the Class, seeks restitution of all monies
Digital River has unjustly received as a result of its conduct alleged herein, as well as interest,
reasonable attorneys’ fees, expenses, and costs to the extent allowable, as well as all other relief
the Court deems necessary to make them whole

FOURTH CAUSE OF ACTION
Unjust Enrichment

(As against Defendant Sempris)
(On Behalf of Plaintiff and the Class)

78. Plaintiff incorporates by reference the foregoing allegations.
79.  Sempris, knowingly and without authorization, charged or caused to be charged,
the credit and debit accounts of Plaintiff and the members of the Class for its Membership

Programs.

16
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80.  Asaresult, and despite having no valid or legal basis to do so, Sempris unjustly
received and continues to receive a monetary benefit in the form of membership fees charged to
those accounts.

81. Sempris appreciates and/or has knowledge of those benefits.

82. Plaintiff and the Class have no adequate remedy at law against Sempris.

83. Under principles of equity and good conscience, Sempris should not be permitted
to retain the money belonging to Plaintiff and the members of the Class that it unjustly received
as a result of its unlawful actions.

84. Plaintiff, individually and on behalf of the Class, seeks restitution for Sempris’
unlawful conduct, as well as interest, reasonable costs and attorneys’ fees.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff Marcella Kist, on behalf of herself and the Class, respectfully
requests that this Court enter an order:

A Certifying this case as a class action on behalf of the Class defined above,
appointing Plaintiff Marcella Kist as Class Representative, and appointing her
counsel as Class Counsel,

B. Declaring that Defendants’ actions, as set out above, constitute breach of contract,
fraud by omission, and unjust enrichment;

C. Awarding all economic, monetary, actual, consequential, statutory, and
compensatory damages caused by Defendants’ conduct, and if the conduct is
proven to be willful, awarding Plaintiff and the Class exemplary damages;

D. Awarding restitution against Defendants for all money to which Plaintiff and the

Class are entitled in equity;

17
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E. Awarding Plaintiff and the Class their reasonable litigation expenses and

attorneys’ fees;

F. Awarding Plaintiff and the Class pre- and post-judgment interest, to the extent
allowable;
G. Entering such other injunctive and/or declaratory relief as is necessary to protect

the interests of Plaintiff and the Class; and

H. Awarding such other and further relief as equity and justice may require.

DEMAND FOR JURY TRIAL

Plaintiff demands a trial by jury for all issues so triable.

Dated: February 11, 2013

Respectfully submitted,

MARCELLA KIST, individually and on behalf of
all others similarly situated,

By: /s/ David Pastor

David Pastor (BBO # 391000)
dpastor@pastorlawoffice.com
PAsTOR LAW OFFICE, LLP

63 Atlantic Avenue, Third Floor
Boston, Massachusetts 02110
Telephone: (617) 742-9700

Jay Edelson*
jedelson@edelson.com

Rafey S. Balabanian*
rbalabanian@edelson.com
Benjamin H. Richman*
brichman@edelson.com
Christopher L. Dore*
cdore@edelson.com

Alicia E. Hwang*
ahwang@edelson.com
EDELSON MCGUIRE, LLC
350 North LaSalle Street, Suite 1300
Chicago, Illinois 60654
Telephone: (312) 589-6370

*Pro hac vice admission to be sought
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Case 1:13-cv-10262 Document 1-2 Filed 02/11/13 Page 1 of 1

UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

1. Title of case (name of first party on each side only) Kist v. Sempris, LLC

2. Category in which the case belongs based upon the numbered nature of suit code listed on the civil cover sheet. (See local

rule 40.1(a)(1)).

[

B

410, 441, 470, 535, 830%, 891, 893, 895, R.23, REGARDLESS OF NATURE OF SUIT.

110, 130, 140, 160, 190, 196, 230, 240, 290,320,362, 370, 371, 380, 430, 440, 442, 443, 445, 446, 448, 710, 720,
740, 790, 820*, 840*, 850, 870, 871.

120, 150, 151, 152, 153, 195, 210, 220, 245, 310, 315, 330, 340, 345, 350, 358, 360, 365, 367, 368, 375, 385, 400,
422, 423, 450, 460, 462, 463, 465, 480, 490, 510, 530, 540, 550, 555, 625, 690, 751, 791, 861-865, 890, 896, 899,
950. '

*Also complete AO 120 or AO 121. for patent, trademark or copyright cases.

3. Title and number, if any, of related cases. (See local rule 40.1(g)). If more than one prior retated case has been filed in this
district please indicate the titie and number of the first filed case in this court.
4. Has a prior action between the same parties and based on the same claim ever been filed in this court?
ves [ ] NO
5. Does the complaint in this case question the constitutionality of an act of congress affecting the public interest? (See 28 USC
§2403)
YES EI NO
If so, is the U.S.A. or an officer, agent or employee of the U.S. a party?
YES D NO I:I
6. Is this case required to be heard and determined by a district court of three judges pursuant to title 28 USC §2284?
ves [ ] NO
7. Do all of the parties in this action, excluding governmental agencies of the united states and the Commonwealith of
Massachusetts (“governmental agencies”), residing in Massachusetts reside in the same division? - (See Local Rule 40.1(d)).
YES NO D
A If yes, in which division do_all of the non-governmental parties reside?
Eastern Division Central Division D Western Division I___l
B. If no, in which division do the majority of the plaintiffs or the only parties, excluding governmental agencies,
residing in Massachusetts reside?
Eastern Division D Central Division D Western Division D
8. Iffiling a Notice of Removal - are there any motions pending in the state court requiring the attention of this Court? (If yes,
submit a separate sheet identifying the motions)
ves L1 wo [
(PLEASE TYPE OR PRINT)

ATTORNEY'S NAME David Pastor - Pastor Law Office, LLP

ADDRESS 63 Atlantic Avenue, Boston, MA 02110

TELEPHONE No. 617-742-9700

{CategoryForm12-2011.wpd - 12/2011)
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